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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/16/2010

The Committee on Regulated Industries (Wise) recommended the

following:

Senate Amendment to Amendment (360622) (with title

amendment)

Between lines 26 and 27
insert:

Section 2. Subsection (1) of section 718.501, Florida
Statutes, 1is amended to read:

718.501 Authority, responsibility, and duties of Division
of Florida Condominiums, Timeshares, and Mobile Homes.—

(1) The Division of Florida Condominiums, Timeshares, and
Mobile Homes of the Department of Business and Professional

Regulation, referred to as the “division” in this part, has the
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power to enforce and ensure compliance with the provisions of
this chapter and rules relating to the development,
construction, sale, lease, ownership, operation, and management
of residential condominium units. In performing its duties, the
division has complete jurisdiction to investigate complaints and
enforce compliance with the provisions of this chapter with
respect to associations that are still under developer control

or the control of a bulk assignee or bulk buyer pursuant to part

VII of this chapter and complaints against developers, bulk

assignees, or bulk buyers involving improper turnover or failure

to turnover, pursuant to s. 718.301. However, after turnover has
occurred, the division shall only have jurisdiction to
investigate complaints related to financial issues, elections,
and unit owner access to association records pursuant to s.
718.111(12).

(a)l. The division may make necessary public or private
investigations within or outside this state to determine whether
any person has violated this chapter or any rule or order
hereunder, to aid in the enforcement of this chapter, or to aid
in the adoption of rules or forms hereunder.

2. The division may submit any official written report,
worksheet, or other related paper, or a duly certified copy
thereof, compiled, prepared, drafted, or otherwise made by and
duly authenticated by a financial examiner or analyst to be
admitted as competent evidence in any hearing in which the
financial examiner or analyst is available for cross-examination
and attests under oath that such documents were prepared as a
result of an examination or inspection conducted pursuant to

this chapter.
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(b) The division may require or permit any person to file a
statement in writing, under oath or otherwise, as the division
determines, as to the facts and circumstances concerning a
matter to be investigated.

(c) For the purpose of any investigation under this
chapter, the division director or any officer or employee
designated by the division director may administer oaths or
affirmations, subpoena witnesses and compel their attendance,
take evidence, and require the production of any matter which is
relevant to the investigation, including the existence,
description, nature, custody, condition, and location of any
books, documents, or other tangible things and the identity and
location of persons having knowledge of relevant facts or any
other matter reasonably calculated to lead to the discovery of
material evidence. Upon the failure by a person to obey a
subpoena or to answer questions propounded by the investigating
officer and upon reasonable notice to all persons affected
thereby, the division may apply to the circuit court for an
order compelling compliance.

(d) Notwithstanding any remedies available to unit owners
and associations, i1f the division has reasonable cause to
believe that a wviolation of any provision of this chapter or
related rule has occurred, the division may institute
enforcement proceedings in its own name against any developer,

bulk assignee, bulk buyer, association, officer, or member of

the board of administration, or its assignees or agents, as
follows:
1. The division may permit a person whose conduct or

actions may be under investigation to waive formal proceedings
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and enter into a consent proceeding whereby orders, rules, or
letters of censure or warning, whether formal or informal, may
be entered against the person.

2. The division may issue an order requiring the developer,

bulk assignee, bulk buyer, association, developer-designated

officer, or developer-designated member of the board of
administration, developer-designated assignees or agents, bulk

assignee-designated assignees or agents, bulk buyer-designated

assignees or agents, community association manager, or community

association management firm to cease and desist from the
unlawful practice and take such affirmative action as in the
judgment of the division will carry out the purposes of this

chapter. If the division finds that a developer, bulk assignee,

bulk buyer, association, officer, or member of the board of

administration, or its assignees or agents, is violating or is
about to violate any provision of this chapter, any rule adopted
or order issued by the division, or any written agreement
entered into with the division, and presents an immediate danger
to the public requiring an immediate final order, it may issue
an emergency cease and desist order reciting with particularity
the facts underlying such findings. The emergency cease and
desist order is effective for 90 days. If the division begins
nonemergency cease and desist proceedings, the emergency cease
and desist order remains effective until the conclusion of the
proceedings under ss. 120.569 and 120.57.

3. If a developer, bulk assignee, or bulk buyer fails to

pay any restitution determined by the division to be owed, plus
any accrued interest at the highest rate permitted by law,

within 30 days after expiration of any appellate time period of
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100 a final order requiring payment of restitution or the conclusion
101 of any appeal thereof, whichever is later, the division shall
102| bring an action in circuit or county court on behalf of any

103 association, class of unit owners, lessees, or purchasers for
104| restitution, declaratory relief, injunctive relief, or any other
105 available remedy. The division may also temporarily revoke its
106 acceptance of the filing for the developer to which the

107 restitution relates until payment of restitution is made.

108 4. The division may petition the court for the appointment
109| of a receiver or conservator. If appointed, the receiver or

110 conservator may take action to implement the court order to

111 ensure the performance of the order and to remedy any breach

112 thereof. In addition to all other means provided by law for the
113 enforcement of an injunction or temporary restraining order, the
114 circuit court may impound or sequester the property of a party
115 defendant, including books, papers, documents, and related

116 records, and allow the examination and use of the property by
117 the division and a court-appointed receiver or conservator.

118 5. The division may apply to the circuit court for an order
119 of restitution whereby the defendant in an action brought

120| pursuant to subparagraph 4. shall be ordered to make restitution
121 of those sums shown by the division to have been obtained by the
122 defendant in violation of this chapter. Such restitution shall,
123 at the option of the court, be payable to the conservator or

124 receiver appointed pursuant to subparagraph 4. or directly to
125| the persons whose funds or assets were obtained in violation of
126 this chapter.

127 6. The division may impose a civil penalty against a

128 developer, bulk assignee, bulk buyer, or association, or its
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assignee or agent, for any violation of this chapter or a rule
adopted under this chapter. The division may impose a civil
penalty individually against any officer or board member who
willfully and knowingly violates a provision of this chapter,
adopted rule, or a final order of the division; may order the
removal of such individual as an officer or from the board of
administration or as an officer of the association; and may
prohibit such individual from serving as an officer or on the
board of a community association for a period of time. The term
“willfully and knowingly” means that the division informed the
officer or board member that his or her action or intended
action violates this chapter, a rule adopted under this chapter,
or a final order of the division and that the officer or board
member refused to comply with the requirements of this chapter,
a rule adopted under this chapter, or a final order of the
division. The division, prior to initiating formal agency action
under chapter 120, shall afford the officer or board member an
opportunity to voluntarily comply with this chapter, a rule
adopted under this chapter, or a final order of the division. An
officer or board member who complies within 10 days is not
subject to a civil penalty. A penalty may be imposed on the
basis of each day of continuing violation, but in no event shall
the penalty for any offense exceed $5,000. By January 1, 1998,
the division shall adopt, by rule, penalty guidelines applicable
to possible violations or to categories of violations of this
chapter or rules adopted by the division. The guidelines must
specify a meaningful range of civil penalties for each such
violation of the statute and rules and must be based upon the

harm caused by the violation, the repetition of the violation,
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and upon such other factors deemed relevant by the division. For
example, the division may consider whether the violations were

committed by a developer, bulk assignee, bulk buyer, or owner-

controlled association, the size of the association, and other
factors. The guidelines must designate the possible mitigating
or aggravating circumstances that justify a departure from the
range of penalties provided by the rules. It is the legislative
intent that minor violations be distinguished from those which
endanger the health, safety, or welfare of the condominium
residents or other persons and that such guidelines provide
reasonable and meaningful notice to the public of likely
penalties that may be imposed for proscribed conduct. This
subsection does not limit the ability of the division to
informally dispose of administrative actions or complaints by
stipulation, agreed settlement, or consent order. All amounts
collected shall be deposited with the Chief Financial Officer to
the credit of the Division of Florida Condominiums, Timeshares,

and Mobile Homes Trust Fund. If a developer, bulk assignee, or

bulk buyer fails to pay the civil penalty and the amount deemed

to be owed to the association, the division shall issue an order

directing that such developer, bulk assignee, or bulk buyer

cease and desist from further operation until such time as the
civil penalty is paid or may pursue enforcement of the penalty
in a court of competent jurisdiction. If an association fails to
pay the civil penalty, the division shall pursue enforcement in
a court of competent jurisdiction, and the order imposing the
civil penalty or the cease and desist order will not become
effective until 20 days after the date of such order. Any action

commenced by the division shall be brought in the county in
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which the division has its executive offices or in the county
where the violation occurred.

7. If a unit owner presents the division with proof that
the unit owner has requested access to official records in
writing by certified mail, and that after 10 days the unit owner
again made the same request for access to official records in
writing by certified mail, and that more than 10 days has
elapsed since the second request and the association has still
failed or refused to provide access to official records as
required by this chapter, the division shall issue a subpoena
requiring production of the requested records where the records
are kept pursuant to s. 718.112.

8. In addition to subparagraph 6., the division may seek
the imposition of a civil penalty through the circuit court for
any violation for which the division may issue a notice to show
cause under paragraph (r). The civil penalty shall be at least
$500 but no more than $5,000 for each violation. The court may
also award to the prevailing party court costs and reasonable
attorney’s fees and, if the division prevails, may also award
reasonable costs of investigation.

(e) The division may prepare and disseminate a prospectus
and other information to assist prospective owners, purchasers,
lessees, and developers of residential condominiums in assessing
the rights, privileges, and duties pertaining thereto.

(f) The division has authority to adopt rules pursuant to
ss. 120.536 (1) and 120.54 to implement and enforce the
provisions of this chapter.

(g) The division shall establish procedures for providing

notice to an association and the developer during the period
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where the developer controls the association when the division
is considering the issuance of a declaratory statement with
respect to the declaration of condominium or any related
document governing in such condominium community.

(h) The division shall furnish each association which pays
the fees required by paragraph (2) (a) a copy of this act,
subsequent changes to this act on an annual basis, an amended
version of this act as it becomes available from the Secretary
of State’s office on a biennial basis, and the rules adopted
thereto on an annual basis.

(i) The division shall annually provide each association
with a summary of declaratory statements and formal legal
opinions relating to the operations of condominiums which were
rendered by the division during the previous year.

(J) The division shall provide training and educational
programs for condominium association board members and unit
owners. The training may, in the division’s discretion, include
web-based electronic media, and live training and seminars in
various locations throughout the state. The division shall have
the authority to review and approve education and training
programs for board members and unit owners offered by providers
and shall maintain a current list of approved programs and
providers and shall make such list available to board members
and unit owners in a reasonable and cost-effective manner.

(k) The division shall maintain a toll-free telephone
number accessible to condominium unit owners.

(1) The division shall develop a program to certify both
volunteer and paid mediators to provide mediation of condominium

disputes. The division shall provide, upon request, a list of
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such mediators to any association, unit owner, or other
participant in arbitration proceedings under s. 718.1255
requesting a copy of the list. The division shall include on the
list of volunteer mediators only the names of persons who have
received at least 20 hours of training in mediation techniques
or who have mediated at least 20 disputes. In order to become
initially certified by the division, paid mediators must be
certified by the Supreme Court to mediate court cases in county
or circuit courts. However, the division may adopt, by rule,
additional factors for the certification of paid mediators,
which factors must be related to experience, education, or
background. Any person initially certified as a paid mediator by
the division must, in order to continue to be certified, comply
with the factors or requirements imposed by rules adopted by the
division.

(m) When a complaint is made, the division shall conduct
its inquiry with due regard to the interests of the affected
parties. Within 30 days after receipt of a complaint, the
division shall acknowledge the complaint in writing and notify
the complainant whether the complaint is within the jurisdiction
of the division and whether additional information is needed by
the division from the complainant. The division shall conduct
its investigation and shall, within 90 days after receipt of the
original complaint or of timely requested additional
information, take action upon the complaint. However, the
failure to complete the investigation within 90 days does not
prevent the division from continuing the investigation,
accepting or considering evidence obtained or received after 90

days, or taking administrative action if reasonable cause exists
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to believe that a violation of this chapter or a rule of the
division has occurred. If an investigation is not completed
within the time limits established in this paragraph, the
division shall, on a monthly basis, notify the complainant in
writing of the status of the investigation. When reporting its
action to the complainant, the division shall inform the
complainant of any right to a hearing pursuant to ss. 120.569
and 120.57.

(n) Condominium association directors, officers, and

employees; condominium developers; condominium bulk assignees

and bulk buyers; community association managers; and community

association management firms have an ongoing duty to reasonably
cooperate with the division in any investigation pursuant to
this section. The division shall refer to local law enforcement
authorities any person whom the division believes has altered,
destroyed, concealed, or removed any record, document, or thing
required to be kept or maintained by this chapter with the
purpose to impair its verity or availability in the department’s
investigation.

(0) The division may:

1. Contract with agencies in this state or other
jurisdictions to perform investigative functions; or

2. Accept grants-in-aid from any source.

(p) The division shall cooperate with similar agencies in
other jurisdictions to establish uniform filing procedures and
forms, public offering statements, advertising standards, and
rules and common administrative practices.

(q) The division shall consider notice to a developer, bulk

assignee, and bulk buyer to be complete when it is delivered to
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303 the devetoeperls address of the developer, bulk assignee, or bulk

304| Dbuyer currently on file with the division.

305 (r) In addition to its enforcement authority, the division
306 may issue a notice to show cause, which shall provide for a

307| hearing, upon written request, in accordance with chapter 120.
308 (s) The division shall submit to the Governor, the

309 President of the Senate, the Speaker of the House of

310 Representatives, and the chairs of the legislative

311| appropriations committees an annual report that includes, but
312| need not be limited to, the number of training programs provided
313 for condominium association board members and unit owners, the
314 number of complaints received by type, the number and percent of
315 complaints acknowledged in writing within 30 days and the number
316 and percent of investigations acted upon within 90 days in

317 accordance with paragraph (m), and the number of investigations
318 exceeding the 90-day requirement. The annual report shall also
319 include an evaluation of the division’s core business processes
320 and make recommendations for improvements, including statutory
321 changes. The report shall be submitted by September 30 following
322 the end of the fiscal year.

323
324 ================= T I T LE A MENIDMENT =s===============
325| And the title is amended as follows:

326 Between lines 337 and 338

327 insert:

328 amending s. 718.501, F.S.; revising the jurisdiction of the

329 Florida Division of Condominiums, Timeshares, and Mobile Homes

330 to include bulk assignees and bulk buyers;
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