Florida Senate - 2011 (PROPOSED COMMITTEE BILL) SPB 7134

FOR CONSIDERATION By the Committee on Budget

576-01914F-11 20117134
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A bill to be entitled
An act relating to consumer protection; amending s.
20.14, F.S.; removing the Division of Dairy Industry
within the department; amending s. 320.90, F.S.;
requiring the Department of Legal Affairs, rather than
the Department of Agriculture and Consumer Services,
to distribute free of charge a motor vehicle
consumer’s rights pamphlet; amending s. 501.160, F.S.;
providing for the state attorneys and the Department
of Legal Affairs, rather than the Department of
Agriculture and Consumer Services, to enforce the law
prohibiting price gouging; reenacting s. 570.18, F.S.,
relating to the organization of the Department of
Agriculture and Consumer Services, to incorporate the
amendment made to s. 570.29, F.S., in a reference
thereto; amending s. 570.20, F.S.; removing the time
limitations on provisions authorizing moneys in the
General Inspection Trust Fund to be used for programs
operated by the Department of Agriculture and Consumer
Services; amending s. 570.29, F.S.; removing the
Division of Dairy Industry, to conform, and adding the
Division of Licensing as a division within the
department; repealing ss. 570.40 and 570.41, F.S.,
relating to the powers and duties of the Division of
Dairy Industry; amending s. 570.50, F.S.; adding the
inspection of dairy farms, milk plants, and milk
product plants and other specified functions to the
duties of the Division of Food Safety within the

department; amending s. 601.15, F.S.; requiring review
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and approval by the Legislative Budget Commission of
any proposal by the Citrus Commission to increase the
box tax rate; repealing s. 681.102(7), F.S., relating
to the definition of the term “division”; amending ss.
681.103, 681.108, 681.109, ©681.1095, 681.109¢,

681.110, 681.112, 681.114, ©681.117, and 681.118, F.S.;
providing for the Department of Legal Affairs, rather
than the Division of Consumer Services of the
Department of Agriculture and Consumer Services, to
enforce the state Lemon Law; consolidating enforcement
duties under the Motor Vehicle Warranty Enforcement
Act within the Department of Legal Affairs; conforming
provisions to changes made by the act; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 20.14, Florida
Statutes, is amended to read:

20.14 Department of Agriculture and Consumer Services.—
There is created a Department of Agriculture and Consumer
Services.

(2) The following divisions of the Department of
Agriculture and Consumer Services are established:

) Administration.

) Agricultural Environmental Services.
) Animal Industry.

) Aquaculture.

) Consumer Services.
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Food Safety.

Forestry.
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Fruit and Vegetables.
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Licensing.

—
-
~

Marketing and Development.

Plant Industry.

i

Standards.

—
~

Section 320.90, Florida Statutes, is amended to

n
()
Q
o
'_l.
O
3
N

read:

320.90 Notification of consumer’s rights.—The department
shall develop a motor vehicle consumer’s rights pamphlet which
shall be distributed free of charge by the Department of Legal
Affairs Agrievlttureand ConsumerServiees to the motor vehicle
owner upon request. Such pamphlet must contain information
relating to odometer fraud and provide a summary of the rights
and remedies available to all purchasers of motor vehicles.

Section 3. Subsection (8) of section 501.160, Florida
Statutes, is amended to read:

501.160 Rental or sale of essential commodities during a
declared state of emergency; prohibition against unconscionable
prices.—

(8) Any violation of this section may be enforced by £he
Pepartment—of Agriecutture—and Consumer —Servieesy the office of
the state attorney+ or the Department of Legal Affairs.

Section 4. For the purpose of incorporating the amendment
made by this act to section 570.29, Florida Statutes, in a
reference thereto, section 570.18, Florida Statutes, is

reenacted to read:
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88 570.18 Organization of departmental work.—In the assignment
89| of functions to the 12 divisions of the department created in s.
90 570.29, the department shall retain within the Division of
91 Administration, in addition to executive functions, those powers
92 and duties enumerated in s. 570.30. The department shall
93 organize the work of the other 11 divisions in such a way as to
94 secure maximum efficiency in the conduct of the department. The
95 divisions created in s. 570.29 are solely to make possible the
96 definite placing of responsibility. The department shall be
97 conducted as a unit in which every employee, including each
98 division director, is assigned a definite workload, and there
99 shall exist between division directors a spirit of cooperative
100 effort to accomplish the work of the department.
101 Section 5. Subsection (2) of section 570.20, Florida
102 Statutes, is amended to read:
103 570.20 General Inspection Trust Fund.—

104 (2) Fer—the2010-20

H
H

fiseal—vear—only—and Notwithstanding

105 any other provision of law to the contrary, imr—additieon—teo—th
106| spendingovtheorized—insubseetieon—{1+)+ moneys in the General
107 Inspection Trust Fund may be appropriated for programs operated
108| Dby the department which are related to the programs authorized
109| Dby this chapter in addition to the spending authorized in

110 subsection (1). Fhis—subseetionexpiresJuly 12011

111 Section 6. Section 570.29, Florida Statutes, is amended to
112 read:

113 570.29 Departmental divisions.—The department shall include

114 the following divisions:
115 (1) Administration.

116 (2) Agricultural Environmental Services.

Page 4 of 17
CODING: Words striekern are deletions; words underlined are additions.




117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145

Florida Senate - 2011 (PROPOSED COMMITTEE BILL) SPB 7134

576-01914F-11 20117134
(3) Animal Industry.
(4) Aquaculture.
(5) Consumer Services.
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(6)++)r Food Safety.
(7)48)>r Forestry.

(8)+45 Fruit and Vegetables.

(9)
(10) Marketing and Development.

Licensing.

(11) Plant Industry.
(12) Standards.
Section 7. Sections 570.40 and 570.41, Florida Statutes,

are repealed.

Section 8. Subsections (6) and (7) are added to section
570.50, Florida Statutes, to read:

570.50 Division of Food Safety; powers and duties.—The
duties of the Division of Food Safety include, but are not
limited to:

(6) Inspecting dairy farms of the state and enforcing those

provisions of chapter 502 as are authorized by the department

relating to the supervision of milking operations and the rules

adopted pursuant to such law.

(7) Inspecting milk plants, milk product plants, and plants

engaged in the manufacture and distribution of frozen desserts

and frozen dessert mixes; analyzing and testing samples of milk,

milk products, frozen desserts, and frozen dessert mixes which

are collected by the division; and enforcing those provisions of

chapter 502 or chapter 503 as are authorized by the department.

Section 9. Paragraph (e) of subsection (3) of section
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146 601.15, Florida Statutes, is amended to read:
147 601.15 Advertising campaign; methods of conducting; excise
148 tax; emergency reserve fund; citrus research.—
149 (3)
150 (e) The commission, upon an affirmative vote of a majority
151 of its members and by an order entered by it prior to November 1
152 of any year, may set the tax rates up to the maximum rates
153 specified in this subsection. The tax rate shall apply only to
154 the citrus season which began on August 1 of the same calendar
155 year. Such tax rate may be applied by variety and on the basis
156 of whether the fruit enters the primary channel of trade for use
157 in fresh or processed form. If the commission cannot agree on a
158| box tax rate, the tax rate for the previous year shall remain in

159| effect until the commission approves a new rate. Any proposal by

160 the commission to increase the box tax rate from the previous

161 year’s rate is subject to review and approval by the Legislative

162| Budget Commission.

163 Section 10. Subsection (7) of section 681.102, Florida

164 Statutes, is repealed.
165 Section 11. Subsections (2) and (3) of section 681.103,

166 Florida Statutes, are amended to read:

167 681.103 Duty of manufacturer to conform a motor vehicle to
168 the warranty.—

169 (2) Each manufacturer shall provide to its consumers

170 conspicuous notice of the address and phone number for its zone,
171| district, or regional office for this state in the written

172 warranty or owner’s manual. By January 1 of each year, each

173 manufacturer shall forward to the department ef—Fegal—Affairs a

174 copy of the owner’s manual and any written warranty for each
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make and model of motor vehicle that it sells in this state.

(3) At the time of acquisition, the manufacturer shall
inform the consumer clearly and conspicuously in writing how and
where to file a claim with a certified procedure if such
procedure has been established by the manufacturer pursuant to
S. 681.108. The nameplate manufacturer of a recreational vehicle
shall, at the time of vehicle acquisition, inform the consumer
clearly and conspicuously in writing how and where to file a
claim with a program pursuant to s. 681.1096. The manufacturer
shall provide to the dealer and, at the time of acquisition, the
dealer shall provide to the consumer a written statement that
explains the consumer’s rights under this chapter. The written

statement shall be prepared by the department eftegalAffairs

and shall contain a toll-free number for the department which

divisten—that the consumer can contact to obtain information
regarding the consumer’s rights and obligations under this
chapter or to commence arbitration. If the manufacturer obtains
a signed receipt for timely delivery of sufficient quantities of
this written statement to meet the dealer’s vehicle sales
requirements, it shall constitute prima facie evidence of
compliance with this subsection by the manufacturer. The
consumer’s signed acknowledgment of receipt of materials
required under this subsection shall constitute prima facie
evidence of compliance by the manufacturer and dealer. The form
of the acknowledgments shall be approved by the department ef
egat—Affairs, and the dealer shall maintain the consumer’s
signed acknowledgment for 3 years.

Section 12. Subsections (1), (2), (3), (4), (5), and (8) of

section 681.108, Florida Statutes, are amended to read:
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681.108 Dispute-settlement procedures.—
(1) If a manufacturer has established a procedure, which

the department disisiern has certified as substantially complying

with the provisions of 16 C.F.R. part 703, in effect October 1,
1983, and with the provisions of this chapter and the rules
adopted under this chapter, and has informed the consumer how
and where to file a claim with such procedure pursuant to s.
681.103(3), the provisions of s. 681.104(2) apply to the
consumer only if the consumer has first resorted to such
procedure. The decisionmakers for a certified procedure shall,
in rendering decisions, take into account all legal and
equitable factors germane to a fair and just decision,
including, but not limited to, the warranty; the rights and
remedies conferred under 16 C.F.R. part 703, in effect October
1, 1983; the provisions of this chapter; and any other equitable
considerations appropriate under the circumstances.
Decisionmakers and staff of a procedure shall be trained in the
provisions of this chapter and in 16 C.F.R. part 703, in effect
October 1, 1983. In an action brought by a consumer concerning
an alleged nonconformity, the decision that results from a
certified procedure is admissible in evidence.

(2) A manufacturer may apply to the department diwisien for

certification of its procedure. After receipt and evaluation of

the application, the department &isisiern shall certify the

procedure or notify the manufacturer of any deficiencies in the
application or the procedure.
(3) A certified procedure or a procedure of an applicant

seeking certification shall submit to the department divisiern a

copy of each settlement approved by the procedure or decision
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233| made by a decisionmaker within 30 days after the settlement is
234 reached or the decision is rendered. The decision or settlement
235| must contain at a minimum the:

236 (a) Name and address of the consumer;

237 (b) Name of the manufacturer and address of the dealership
238 from which the motor vehicle was purchased;

239 (c) Date the claim was received and the location of the
240| procedure office that handled the claim;

241 (d) Relief requested by the consumer;

242 (e) Name of each decisionmaker rendering the decision or

243| person approving the settlement;

244 (f) Statement of the terms of the settlement or decision;
245 (g) Date of the settlement or decision; and
246 (h) Statement of whether the decision was accepted or

247 rejected by the consumer.
248 (4) Any manufacturer establishing or applying to establish
249 a certified procedure must file with the department divisien a

250 copy of the annual audit required under the provisions of 16
251 C.F.R. part 703, in effect October 1, 1983, together with any
252 additional information required for purposes of certification,
253 including the number of refunds and replacements made in this
254 state pursuant to the provisions of this chapter by the

255| manufacturer during the period audited.

256 (5) The department diwisiern shall review each certified

257 procedure at least annually, prepare an annual report evaluating
258 the operation of certified procedures established by motor

259 wvehicle manufacturers and procedures of applicants seeking

260 certification, and, for a period not to exceed 1 year, shall

2601 grant certification to, or renew certification for, those
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262| manufacturers whose procedures substantially comply with the
263 provisions of 16 C.F.R. part 703, in effect October 1, 1983, and
264 with the provisions of this chapter and rules adopted under this

265 chapter. If certification is revoked or denied, the department

266| €dfFvister shall state the reasons for such action. The reports
267 and records of actions taken with respect to certification shall
268| be public records.

269 (8) The department d&iwisiern shall adopt rules to implement

270 this section.

271 Section 13. Subsections (1), (2), (3), (5), (6), and (7) of
272 section ©681.109, Florida Statutes, are amended to read:

273 681.109 Florida New Motor Vehicle Arbitration Board;

274 dispute eligibility.—

275 (1) If a manufacturer has a certified procedure, a consumer
276 claim arising during the Lemon Law rights period must be filed
277 with the certified procedure no later than 60 days after the

278 expiration of the Lemon Law rights period. If a decision is not
279| rendered by the certified procedure within 40 days after ef

280 filing, the consumer may apply to the department diwisien to

281 have the dispute removed to the board for arbitration.

282 (2) If a manufacturer has a certified procedure, a consumer
283 claim arising during the Lemon Law rights period must be filed
284 with the certified procedure no later than 60 days after the

285 expiration of the Lemon Law rights period. If a consumer is not
286| satisfied with the decision or the manufacturer’s compliance

287 therewith, the consumer may apply to the department diwisien to

288 have the dispute submitted to the board for arbitration. A
289| manufacturer may not seek review of a decision made under its

290 procedure.
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(3) If a manufacturer has no certified procedure or if a

certified procedure does not have jurisdiction to resolve the

dispute, a consumer may apply directly to the department

divisten to have the dispute submitted to the board for

arbitration.

(5) The department disisiern shall screen all requests for

arbitration before the board to determine eligibility. The
consumer’s request for arbitration before the board shall be
made on a form prescribed by the department. The department
éivisiern shall forward to the board all disputes that the
department diwisien determines are potentially entitled to

relief under this chapter.

(6) The department diwisien may reject a dispute that it

determines to be fraudulent or outside the scope of the board’s

authority. Any dispute deemed by the department divwisiern to be

ineligible for arbitration by the board due to insufficient
evidence may be reconsidered upon the submission of new
information regarding the dispute. Following a second review,

the department d&isisiern may reject a dispute if the evidence is

clearly insufficient to qualify for relief. If a Any dispute is
rejected by the department, the department shall send divisien

by
registered mail to the consumer and the manufacturer—eentaining
a brief explanation as to the reason for rejection.

(7) If the department diwisiern rejects a dispute, the

consumer may file a lawsuit to enforce the remedies provided
under this chapter. In any civil action arising under this

chapter and relating to a matter considered by the department

Hiisien, any determination made to reject a dispute is
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320 admissible in evidence.
321 Section 14. Subsections (1) through (6) and subsection (11)
322 of section 681.1095, Florida Statutes, are amended to read:
323 681.1095 Florida New Motor Vehicle Arbitration Board;
324 creation and function.—
325 (1) There is established within the department ef—FHegat
326 Affairs, the Florida New Motor Vehicle Arbitration Board,
327 consisting of members appointed by the Attorney General for an
328 initial term of 1 year. Board members may be reappointed for
329 additional terms of 2 years. Each board member is accountable to
330 the Attorney General for the performance of the member’s duties

331 and is exempt from civil liability for any act or omission that

332| whiekh occurs while acting in the member’s official capacity. The

333 department ef—Fegat—Affairs shall defend a member in any action

334 against the member or the board which arises from any such act
335| or omission. The Attorney General may establish as many regions
336 of the board as necessary to carry out the provisions of this
337 chapter.

338 (2) The boards shall hear cases in various locations

339 throughout the state so any consumer whose dispute is approved

340 for arbitration by the department deiwvisiern may attend an

341 arbitration hearing at a reasonably convenient location and

342| present a dispute orally. Hearings shall be conducted by panels
343 of three board members assigned by the department. A majority
344 vote of the three-member board panel shall be required to render
345 a decision. Arbitration proceedings under this section shall be
346 open to the public on reasonable and nondiscriminatory terms.
347 (3) Each region of the board shall consist of up to eight

348 members. The members of the board shall construe and apply the
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provisions of this chapter, and rules adopted thereunder, in
making their decisions. An administrator and a secretary shall
be assigned to each board by the department ef—Fegat—~Affairs. At
least one member of each board must be a person with expertise
in motor vehicle mechanics. A member must not be employed by a
manufacturer or a franchised motor vehicle dealer or be a staff
member, a decisionmaker, or a consultant for a procedure. Board
members shall be trained in the application of this chapter and
any rules adopted under this chapter, shall be reimbursed for
travel expenses pursuant to s. 112.061, and shall be compensated
at a rate or wage prescribed by the Attorney General.

(4) Before filing a civil action on a matter subject to s.
681.104, the consumer must first submit the dispute to the
department diwisiern, and to the board if such dispute is deemed
eligible for arbitration.

(5) Manufacturers shall submit to arbitration conducted by
the board if such arbitration is requested by a consumer and the
dispute 1s deemed eligible for arbitration by the department
eivisien pursuant to s. 681.1009.

(6) The board shall hear the dispute within 40 days and
render a decision within 60 days after the date the request for
arbitration is approved. The board may continue the hearing on
its own motion or upon the request of a party for good cause
shown. A request for continuance by the consumer constitutes

waiver of the time periods set forth in this subsection. The

department ef—Fegat—Affairs, at the board’s request, may
investigate disputes, and may issue subpoenas for the attendance
of witnesses and for the production of records, documents, and

other evidence before the board. The failure of the board to
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hear a dispute or render a decision within the prescribed
periods does not invalidate the decision.

(11) All provisions in this section and s. 681.109
pertaining to compulsory arbitration before the board, the

dispute eligibility screening by the department disisien, the

proceedings and decisions of the board, and any appeals thereof,
are exempt from the provisions of chapter 120.

Section 15. Subsections (2) and (4) of section 681.109¢,
Florida Statutes, are amended to read:

681.1096 RV Mediation and Arbitration Program; creation and
qualifications.—

(2) Each manufacturer of a recreational vehicle involved in
a dispute that is determined eligible under this chapter,
including chassis and component manufacturers which separately
warrant the chassis and components and which otherwise meet the
definition of manufacturer set forth in s. 681.102(13)

68+-302++4), shall participate in a mediation and arbitration

program that is deemed qualified by the department.

(4) The department shall monitor the program for compliance
with this chapter. If the program is determined not qualified or
if qualification is revoked, then disputes shall be subject to
the provisions of ss. 681.109 and 681.1095. If the program is
determined not qualified or if qualification is revoked as to a
manufacturer, all those manufacturers potentially involved in
the eligible consumer dispute shall be required to submit to
arbitration conducted by the board if such arbitration is
requested by a consumer and the dispute is deemed eligible for

arbitration by the department &iwisiern pursuant to s. 681.109. A

consumer having a dispute involving one or more manufacturers
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for which the program has been determined not qualified, or for
which qualification has been revoked, is not required to submit
the dispute to the program irrespective of whether the program
may be qualified as to some of the manufacturers potentially
involved in the dispute.

Section 16. Section ©681.110, Florida Statutes, is amended

to read:

(@)}

81.110 Compliance and disciplinary actions.—The department

£

T
O T TOCT

Hh

fairs may enforce and ensure compliance with the

He
=

=
T

n G

provisions of this chapter and rules adopted thereunder, may
issue subpoenas requiring the attendance of witnesses and
production of evidence, and may seek relief in the circuit court
to compel compliance with such subpoenas. The department ef
Tegat—Affairs may impose a civil penalty against a manufacturer
not to exceed $1,000 for each count or separate offense. The
proceeds from the fine imposed herein shall be placed in the

Motor Vehicle Warranty Trust Fund in the department Bepartment

of—TFegat—Affairs for implementation and enforcement of this

chapter.

Section 17. Subsection (2) of section 681.112, Florida
Statutes, is amended to read:

681.112 Consumer remedies.—

(2) An action brought under this chapter must be commenced
within 1 year after the expiration of the Lemon Law rights
period, or, if a consumer resorts to an informal dispute-
settlement procedure or submits a dispute to the department
Hiisien or board, within 1 year after the final action of the
procedure, department diwisiern, or board.

Section 18. Subsection (2) of section 681.114, Florida
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436 Statutes, 1s amended to read:
437 681.114 Resale of returned vehicles.—
438 (2) A person shall not knowingly lease, sell at wholesale

439 or retail, or transfer a title to a motor vehicle returned by
440 reason of a settlement, determination, or decision pursuant to
441 this chapter or similar statute of another state unless the
442 nature of the nonconformity is clearly and conspicuously

443 disclosed to the prospective transferee, lessee, or buyer, and
444 the manufacturer warrants to correct such nonconformity for a

445 term of 1 year or 12,000 miles, whichever occurs first. The

446| department ef—TFfegalAffairs shall prescribe by rule the form,
447 content, and procedure pertaining to such disclosure statement.
448 Section 19. Subsection (1) of section 681.117, Florida

449 Statutes, is amended to read:

450 681.117 Fee.—

451 (1) A $2 fee shall be collected by a motor vehicle dealer,
452 or by a person engaged in the business of leasing motor

453 vehicles, from the consumer at the consummation of the sale of a
454| motor vehicle or at the time of entry into a lease agreement for
455 a motor vehicle. Such fees shall be remitted to the county tax
456 collector or private tag agency acting as agent for the

457 Department of Revenue. If the purchaser or lessee removes the
458| motor vehicle from the state for titling and registration

459 outside this state, the fee shall be remitted to the Department

460 of Revenue. All fees, less the cost of administration, shall be

461 transferred monthly to the department efTFfegalAffairs for

462| deposit into the Motor Vehicle Warranty Trust Fund. Fhe

463| Department—of FegetAffatrs—shall distribute meonthly an—oameount
464  met—exececedingone—fourth of the fees reeceived+teo—the bivision—of
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465  CeorsumerServieces—eof the bepartmentof Agricutture and Consumer
466 Serviees—teo—ecarryovt—the provisiens—oef —s5+—63-3108—and—631-160
467| TheDbepartmentof Tegal Affairs—shall econtraoct—with +the bivisien
468 cfCensumer —Services—for paymentof servieces performedry—+h
469 divistenpursuant—teo—s5—68+-108—anad—68+-309+
470 Section 20. Section ©681.118, Florida Statutes, is amended
471 to read:
472 681.118 Rulemaking authority.—The department ef—TFegat

473| Affairs shall adopt rules pursuant to ss. 120.536(1) and 120.54
474 to implement the provisions of this chapter.

475 Section 21. This act shall take effect July 1, 2011.
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