Florida Senate - 2012 CS for SB 1346

By the Committee on Budget; and Senators Oelrich and Lynn

576-04508-12 20121346cl
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A bill to be entitled
An act relating to property insurance; amending s.
215.555, F.S.; revising the definition of “retention”;
providing for the calculation of an insurer’s
reimbursement premium and retention under the
reimbursement contract; revising coverage levels
available under the reimbursement contract; revising
aggregate coverage limits; providing for the phase-in
of changes to coverage levels and limits; amending s.
627.351, F.S.; conforming cross-references; reducing
to 2 percent from 6 percent the amount of the
projected deficit in the coastal account for the prior
calendar year which is recovered through regular
assessments; requiring that remaining projected
deficits in personal and commercial lines accounts be
recovered through emergency assessments after
accounting for the Citizens policyholder surcharge;
requiring the Office of Insurance Regulation of the
Financial Services Commission to notify assessable
insurers and the Florida Surplus Lines Service Office
of the dates assessable insurers shall collect and pay
emergency assessments; removing reference to
recoupment of residual market deficit assessments;
requiring the board of governors to make a
determination that an account has a projected deficit
before it levies a Citizens policyholder surcharge;
requiring that a limited apportionment company begin
collecting regular assessments within 90 days and pay

in full within 15 months after the assessment is
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levied; authorizing the Office of Insurance Regulation
to assist the Citizens Property Insurance Corporation
in the collection of assessments; replacing the term
“market equalization surcharge” with the term

“policyholder surcharge”; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Effective upon this act becoming a law,
paragraph (e) of subsection (2) and paragraphs (b) and (c) of
subsection (4) of section 215.555, Florida Statutes, are amended
to read:

215.555 Florida Hurricane Catastrophe Fund.—

(2) DEFINITIONS.—As used in this section:

(e) “Retention” means the amount of losses below which an
insurer is not entitled to reimbursement from the fund. An
insurer’s retention shall be calculated as follows:

1. The board shall calculate and report to each insurer the
retention multiples for that year.

a. For the contract year beginning June 1, 2005, the
retention multiple shall be equal to $4.5 billion divided by the
total estimated reimbursement premium for the contract year; for
subsequent years, the retention multiple shall be equal to $4.5
billion, adjusted based upon the reported exposure for the
contract year occurring 2 years before the particular contract
year to reflect the percentage growth in exposure to the fund
for covered policies since 2004, divided by the total estimated
reimbursement premium for the contract year.

b. For the 2012-2013 contract year, the total reimbursement
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premium for purposes of the calculation under this subparagraph
shall be estimated using the assumption that all insurers have
selected the 90-percent coverage level.

c. In order to implement the phase-in of reduced coverage

levels as provided in paragraph (4) (b), total reimbursement

premium for purposes of the calculation under this subparagraph

shall be estimated using the following assumptions:

(I) For the 2013-2014 contract year, the assumption is that

all insurers have selected the 85-percent coverage level.

(IT) For the 2014-2015 contract year and subsequent

contract years, the assumption is that all insurers have

selected the 80-percent coverage level.

2. The retention multiple as determined under subparagraph
1. shall be adjusted to reflect the coverage level elected by
the insurer.

a. For an insurer electing the maximum coverage level

available under paragraph (4) (b) for a particular contract year
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adjusted retention multiple is 100 percent of the amount
determined under subparagraph 1.

b. In order to implement the phase-in of reduced coverage

levels as provided in paragraph (4) (b), for an insurer electing

a coverage level other than the maximum coverage level, the

adjusted retention multiple is as follows:

(I) With respect to the 2012-2013 contract year, for an

insurer Fer—insurers electing the 75-percent coverage level, the

retention multiple is 90/75ths 426—pereent of the amount

determined under subparagraph 1., and for an insurer Fer

iasurers electing the 45-percent coverage level, the adjusted
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88| retention multiple is 90/45ths 286—pereent of the amount
89| determined under subparagraph 1.

90 (IT) With respect to the 2013-2014 contract year, for an

91 insurer electing the 75-percent coverage level, the retention

92| multiple is 85/75ths of the amount determined under subparagraph

93 1., and for an insurer electing the 45-percent coverage level,

94 the retention multiple is 85/45ths of the amount determined

95| under subparagraph 1.

96 (ITI) With respect to the 2014-2015 contract year and

97 subsequent contract years, for an insurer electing the 75-

98| percent coverage level, the retention multiple is 80/75ths of

99 the amount determined under subparagraph 1., and for an insurer

100 electing the 45-percent coverage level, the retention multiple

101 is 80/45ths of the amount determined under subparagraph 1.

102 3. An insurer shall determine its provisional retention by
103| multiplying its provisional reimbursement premium by the

104 applicable adjusted retention multiple and shall determine its
105 actual retention by multiplying its actual reimbursement premium
106| Dby the applicable adjusted retention multiple.

107 4., For insurers who experience multiple covered events

108 causing loss during the contract year, beginning June 1, 2005,
109| each insurer’s full retention shall be applied to each of the
110 covered events causing the two largest losses for that insurer.
111 For each other covered event resulting in losses, the insurer’s
112 retention shall be reduced to one-third of the full retention.

113 The reimbursement contract must shalt provide for the

114 reimbursement of losses for each covered event based on the full
115 retention with adjustments made to reflect the reduced

116 retentions on or after January 1 of the contract year provided
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the insurer reports its losses as specified in the reimbursement
contract.

(4) REIMBURSEMENT CONTRACTS.—

(b)1. The contract shall contain a promise by the board to

reimburse the insurer for a specified percentage 45—pereent;—+5

noeroaa~ant + ON
I SATE ST ¥ Ay S 1%

pereent of its losses from each covered event in
excess of the insurer’s retention, plus 5 percent of the
reimbursed losses to cover loss adjustment expenses. The

available coverage levels are as follows:

a. For the 2012-2013 contract year, 90 percent, 75 percent,

and 45 percent.

b. For the 2013-2014 contract year, 85 percent, 75 percent,

and 45 percent.

c. For the 2014-2015 contract year and subsequent contract

years, 80 percent, 75 percent, and 45 percent.

2.a. The insurer must elect one of the percentage coverage
levels specified in this paragraph and may, upon renewal of a
reimbursement contract, elect a lower percentage coverage level
if no revenue bonds issued under subsection (6) after a covered
event are outstanding, or elect a higher percentage coverage
level, regardless of whether or not revenue bonds are
outstanding. All members of an insurer group must elect the same
percentage coverage level. A Any joint underwriting association,
risk apportionment plan, or other entity created under s.
627.351 must elect the maximum 96—pereernt coverage level

available under subparagraph 1.

b. In order to implement the phase-in of reduced coverage

levels as provided in subparagraph 1., and notwithstanding sub-

subparagraph a., if revenue bonds issued under subsection (6)
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after a covered event are outstanding and the insurer has

elected the maximum coverage level available under subparagraph

1., the insurer must, upon renewal of the reimbursement

contract, elect the maximum coverage level available under

subparagraph 1. for the renewal contract year.

3. The contract must shaid provide that reimbursement
amounts shaltt not be reduced by reinsurance paid or payable to
the insurer from other sources.

4. Notwithstanding any other provision eentained in this
section, the board shall make available to insurers that
purchased coverage provided by this subparagraph in 2008,
insurers qualifying as limited apportionment companies under s.
627.351(6) (c), and insurers that have been approved to
participate in the Insurance Capital Build-Up Incentive Program
pursuant to s. 215.5595 a contract or contract addendum that
provides an additional amount of reimbursement coverage of up to
$10 million. The premium to be charged for this additional
reimbursement coverage shall be 50 percent of the additional
reimpbursement coverage provided, which must shadd include one
prepaid reinstatement. The minimum retention level that an
eligible participating insurer must retain associated with this

additional coverage layer is 30 percent of the insurer’s surplus

£
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December 31, 2010, for the 2011-2012 contract year. This

coverage 1s shatit—Pbe in addition to all other coverage that may
be provided under this section.
fund under this subparagraph is shald—Pbe in addition to the

(c)l., but

The coverage provided by the

claims-paying capacity as defined in subparagraph
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only with respect to those insurers that select the additional
coverage option and meet the requirements of this subparagraph.
The claims-paying capacity with respect to all other
participating insurers and limited apportionment companies that
do not select the additional coverage option shall be limited to
their reimbursement premium’s proportionate share of the actual
claims-paying capacity otherwise defined in subparagraph (c)l1.
and as provided for under the terms of the reimbursement
contract. The optional coverage retention as specified shall be
accessed before the mandatory coverage under the reimbursement
contract, but once the limit of coverage selected under this
option is exhausted, the insurer’s retention under the mandatory
coverage applies witdt—appty. This coverage will apply and be
paid concurrently with mandatory coverage. This subparagraph
expires on May 31, 2012.

(c)1. The contract must shait also provide that the
obligation of the board with respect to all contracts covering a
particular contract year skatdt not exceed the actual claims-

paying capacity of the fund up to the limit specified in this

subparagraph.

a. For the 2012-2013 contract year, the limit is $17
billion.

b. For the 2013-2014 contract year, the limit is $16
billion.

c. For the 2014-2015 contract year, the limit is $15
billion.

d. For contract years after the 2014-2015 contract year, if
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determines that there is sufficient estimated claims-paying
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capacity to provide $15 $3%# billion of capacity for the current
contract year and an additional $15 $3+% billion of capacity for
subsequent contract years—Ff—ftheboardmakes—suech—a

determination, the estimated claims-paying capacity for the

particular contract year shall be determined by adding to the
$15 83+ billion limit one-half of the fund’s estimated claims-
paying capacity in excess of $30 $34 billion. However, the

dollar growth in the limit may not increase in any year by an

amount greater than the dollar growth of the balance of the fund

1 1 1am o LS IR —NE NP
T It olito O  TirtcTcTToC

as of December 31, tess—arny

prior calendar year.

2. In May and October of the contract year, the board shall
publish in the Florida Administrative Weekly a statement of the
fund’s estimated borrowing capacity, the fund’s estimated
claims-paying capacity, and the projected balance of the fund as
of December 31. After the end of each calendar year, the board
shall notify insurers of the estimated borrowing capacity,
estimated claims-paying capacity, and the balance of the fund as
of December 31 to provide insurers with data necessary to assist
them in determining their retention and projected payout from
the fund for loss reimbursement purposes. In conjunction with
the development of the premium formula+ as provided fer in
subsection (5), the board shall publish factors or multiples
that assist insurers in determining their retention and
projected payout for the next contract year. For all regulatory
and reinsurance purposes, an insurer may calculate its projected
payout from the fund as its share of the total fund premium for

the current contract year multiplied by the sum of the projected
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233| balance of the fund as of December 31 and the estimated
234| borrowing capacity for that contract year as reported under this

235 subparagraph.

236 Section 2. Paragraphs (b), (c), (g), and (w) of subsection
237 (6) of section 627.351, Florida Statutes, are amended to read:
238 627.351 Insurance risk apportionment plans.—

239 (6) CITIZENS PROPERTY INSURANCE CORPORATION.—

240 (b)1l. All insurers authorized to write one or more subject

241 lines of business in this state are subject to assessment by the
242 corporation and, for the purposes of this subsection, are

4

243 referred to collectively as “assessable insurers.” Insurers

244| writing one or more subject lines of business in this state

245| pursuant to part VIII of chapter 626 are not assessable

246| insurers, but insureds who procure one or more subject lines of
247| Dbusiness in this state pursuant to part VIII of chapter 626 are
248 subject to assessment by the corporation and are referred to

249 collectively as “assessable insureds.” An insurer’s assessment
250 liability begins on the first day of the calendar year following
251 the year in which the insurer was issued a certificate of

252 authority to transact insurance for subject lines of business in
253 this state and terminates 1 year after the end of the first

254 calendar year during which the insurer no longer holds a

255 certificate of authority to transact insurance for subject lines
256 of business in this state.

257 2.a. All revenues, assets, liabilities, losses, and

258 expenses of the corporation shall be divided into three separate
259| accounts as follows:

260 (I) A personal lines account for personal residential

261| policies issued by the corporation, or issued by the Residential
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262| Property and Casualty Joint Underwriting Association and renewed
263| by the corporation, which provides comprehensive, multiperil
264 coverage on risks that are not located in areas eligible for
265 coverage by the Florida Windstorm Underwriting Association as
266 those areas were defined on January 1, 2002, and for policies
267 that do not provide coverage for the peril of wind on risks that
268 are located in such areas;

269 (IT) A commercial lines account for commercial residential
270 and commercial nonresidential policies issued by the

271 corporation, or issued by the Residential Property and Casualty
272 Joint Underwriting Association and renewed by the corporation,
273| which provides coverage for basic property perils on risks that
274 are not located in areas eligible for coverage by the Florida
275 Windstorm Underwriting Association as those areas were defined
276 on January 1, 2002, and for policies that do not provide

277 coverage for the peril of wind on risks that are located in such
278 areas; and

279 (ITI) A coastal account for personal residential policies
280 and commercial residential and commercial nonresidential

281| property policies issued by the corporation, or transferred to
282 the corporation, which provides coverage for the peril of wind
283 on risks that are located in areas eligible for coverage by the
284 Florida Windstorm Underwriting Association as those areas were
285 defined on January 1, 2002. The corporation may offer policies
286 that provide multiperil coverage and the corporation shall

287 continue to offer policies that provide coverage only for the
288| peril of wind for risks located in areas eligible for coverage
289 in the coastal account. In issuing multiperil coverage, the

290 corporation may use its approved policy forms and rates for the
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291| personal lines account. An applicant or insured who is eligible
292 to purchase a multiperil policy from the corporation may
293| purchase a multiperil policy from an authorized insurer without
294| prejudice to the applicant’s or insured’s eligibility to
295| prospectively purchase a policy that provides coverage only for
296| the peril of wind from the corporation. An applicant or insured
297| who is eligible for a corporation policy that provides coverage
298| only for the peril of wind may elect to purchase or retain such
299| policy and also purchase or retain coverage excluding wind from
300 an authorized insurer without prejudice to the applicant’s or
301 insured’s eligibility to prospectively purchase a policy that
302| provides multiperil coverage from the corporation. It is the
303| goal of the Legislature that there be an overall average savings
304 of 10 percent or more for a policyholder who currently has a
305| wind-only policy with the corporation, and an ex-wind policy
306| with a voluntary insurer or the corporation, and who obtains a
307| multiperil policy from the corporation. It is the intent of the
308 Legislature that the offer of multiperil coverage in the coastal
309 account be made and implemented in a manner that does not
310 adversely affect the tax-exempt status of the corporation or
311 creditworthiness of or security for currently outstanding
312 financing obligations or credit facilities of the coastal
313 account, the personal lines account, or the commercial lines
314 account. The coastal account must also include gquota share
315| primary insurance under subparagraph (c)2. The area eligible for
316 coverage under the coastal account also includes the area within
317 Port Canaveral, which is bordered on the south by the City of
318 Cape Canaveral, bordered on the west by the Banana River, and

319| bordered on the north by Federal Government property.
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320 b. The three separate accounts must be maintained as long
321| as financing obligations entered into by the Florida Windstorm
322 Underwriting Association or Residential Property and Casualty
323 Joint Underwriting Association are outstanding, in accordance
324| with the terms of the corresponding financing documents. If the
325 financing obligations are no longer outstanding, the corporation
326| may use a single account for all revenues, assets, liabilities,
327 losses, and expenses of the corporation. Consistent with this
328 subparagraph and prudent investment policies that minimize the
329| cost of carrying debt, the board shall exercise its best efforts
330 to retire existing debt or obtain the approval of necessary
331 parties to amend the terms of existing debt, so as to structure
332 the most efficient plan to consolidate the three separate
333| accounts into a single account.
334 c. Creditors of the Residential Property and Casualty Joint
335| Underwriting Association and the accounts specified in sub-sub-
336 subparagraphs a. (I) and (II) may have a claim against, and
337 recourse to, those accounts and no claim against, or recourse
338 to, the account referred to in sub-sub-subparagraph a. (III).
339| Creditors of the Florida Windstorm Underwriting Association have
340 a claim against, and recourse to, the account referred to in
341 sub-sub-subparagraph a. (III) and no claim against, or recourse
342 to, the accounts referred to in sub-sub-subparagraphs a. (I) and
343 (I1).
344 d. Revenues, assets, liabilities, losses, and expenses not
345| attributable to particular accounts shall be prorated among the
346| accounts.
347 e. The Legislature finds that the revenues of the

348 corporation are revenues that are necessary to meet the
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requirements set forth in documents authorizing the issuance of

bonds under this subsection.

f. Ne—part—of The income of the corporation may not inure
to the benefit of any private person.

3. With respect to a deficit in an account:

a. After accounting for the Citizens policyholder surcharge
imposed under sub-subparagraph i. k-, if the remaining projected

deficit incurred in the coastal account in a particular calendar

year:

(I) Is not greater than 2 & percent of the aggregate
statewide direct written premium for the subject lines of
business for the prior calendar year, the entire deficit shall
be recovered through regular assessments of assessable insurers
under paragraph (gq) and assessable insureds.

(II) Exceeds 2 % percent of the aggregate statewide direct
written premium for the subject lines of business for the prior
calendar year, the corporation shall levy regular assessments on
assessable insurers under paragraph (g) and on assessable
insureds in an amount equal to the greater of 2 & percent of the
projected deficit or 2 & percent of the aggregate statewide
direct written premium for the subject lines of business for the
prior calendar year. Any remaining projected deficit shall be
recovered through emergency assessments under sub-subparagraph
d. e~

b. Each assessable insurer’s share of the amount being
assessed under sub-subparagraph a. must be in the proportion
that the assessable insurer’s direct written premium for the
subject lines of business for the year preceding the assessment

bears to the aggregate statewide direct written premium for the
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subject lines of business for that year. The assessment
percentage applicable to each assessable insured is the ratio of
the amount being assessed under sub-subparagraph a. to the
aggregate statewide direct written premium for the subject lines
of business for the prior year. Assessments levied by the
corporation on assessable insurers under sub-subparagraph a.
must be paid as required by the corporation’s plan of operation
and paragraph (q). Assessments levied by the corporation on
assessable insureds under sub-subparagraph a. shall be collected
by the surplus lines agent at the time the surplus lines agent
collects the surplus lines tax required by s. 626.932, and paid
to the Florida Surplus Lines Service Office at the time the
surplus lines agent pays the surplus lines tax to that office.
Upon receipt of regular assessments from surplus lines agents,
the Florida Surplus Lines Service Office shall transfer the
assessments directly to the corporation as determined by the
corporation.

c. After accounting for the Citizens policyholder surcharge

imposed under sub-subparagraph i., the remaining projected

deficits in the personal lines account and in the commercial

lines account in a particular calendar year shall be recovered

through emergency assessments under sub-subparagraph d.

d.e+ Upon a determination by the board of governors that a
projected deficit in an account exceeds the amount that is

expected to wilt be recovered through regular assessments under

sub-subparagraph a., plus the amount that is expected to be
recovered through surcharges under sub-subparagraph i. B, the
board, after verification by the office, shall levy emergency

assessments for as many years as necessary to cover the
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deficits, to be collected by assessable insurers and the
corporation and collected from assessable insureds upon issuance
or renewal of policies for subject lines of business, excluding
National Flood Insurance policies. The amount collected in a
particular year must be a uniform percentage of that year’s
direct written premium for subject lines of business and all
accounts of the corporation, excluding National Flood Insurance
Program policy premiums, as annually determined by the board and
verified by the office. The office shall verify the arithmetic
calculations involved in the board’s determination within 30
days after receipt of the information on which the determination

was based. The office shall notify assessable insurers and the

Florida Surplus Lines Service Office of the date on which

assessable insurers shall begin to collect and assessable

insureds shall begin to pay such assessment. The date may be not

less than 90 days after the date the corporation levies

emergency assessments pursuant to this sub-subparagraph.

Notwithstanding any other provision of law, the corporation and
each assessable insurer that writes subject lines of business
shall collect emergency assessments from its policyholders
without such obligation being affected by any credit,
limitation, exemption, or deferment. Emergency assessments
levied by the corporation on assessable insureds shall be
collected by the surplus lines agent at the time the surplus
lines agent collects the surplus lines tax required by s.
626.932 and paid to the Florida Surplus Lines Service Office at
the time the surplus lines agent pays the surplus lines tax to
that office. The emergency assessments collected shall be

transferred directly to the corporation on a periodic basis as
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436| determined by the corporation and held by the corporation solely
437 in the applicable account. The aggregate amount of emergency
438 assessments levied for an account under this sub-subparagraph in
439 any calendar year may be less than but not exceed the greater of
440 10 percent of the amount needed to cover the deficit, plus
441 interest, fees, commissions, required reserves, and other costs
442 associated with financing the original deficit, or 10 percent of
443| the aggregate statewide direct written premium for subject lines
444 of business and all accounts of the corporation for the prior
445 year, plus interest, fees, commissions, required reserves, and
446 other costs associated with financing the deficit.

447 e.e~ The corporation may pledge the proceeds of

448 assessments, projected recoveries from the Florida Hurricane

449| Catastrophe Fund, other insurance and reinsurance recoverables,
450| policyholder surcharges and other surcharges, and other funds
451 available to the corporation as the source of revenue for and to
452 secure bonds issued under paragraph (g), bonds or other

453 indebtedness issued under subparagraph (c)3., or lines of credit
454 or other financing mechanisms issued or created under this

455 subsection, or to retire any other debt incurred as a result of
456| deficits or events giving rise to deficits, or in any other way
457 that the board determines will efficiently recover such

458 deficits. The purpose of the lines of credit or other financing
459| mechanisms is to provide additional resources to assist the

460 corporation in covering claims and expenses attributable to a
461 catastrophe. As used in this subsection, the term “assessments”
462 includes regular assessments under sub-subparagraph a. or

463 subparagraph (g)l. and emergency assessments under sub-

464 subparagraph d. Emergency assessments collected under sub-
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subparagraph d. are not part of an insurer’s rates, are not
premium, and are not subject to premium tax, fees, or
commissions; however, failure to pay the emergency assessment
shall be treated as failure to pay premium. The emergency
assessments under sub-subparagraph d. e+ shall continue as long
as any bonds issued or other indebtedness incurred with respect
to a deficit for which the assessment was imposed remain
outstanding, unless adequate provision has been made for the
payment of such bonds or other indebtedness pursuant to the
documents governing such bonds or indebtedness.

f.e+ As used in this subsection for purposes of any deficit
incurred on or after January 25, 2007, the term “subject lines
of business” means insurance written by assessable insurers or
procured by assessable insureds for all property and casualty
lines of business in this state, but not including workers’
compensation or medical malpractice. As used in this sub-
subparagraph, the term “property and casualty lines of business”
includes all lines of business identified on Form 2, Exhibit of
Premiums and Losses, in the annual statement required of
authorized insurers under s. 624.424 and any rule adopted under
this section, except for those lines identified as accident and
health insurance and except for policies written under the
National Flood Insurance Program or the Federal Crop Insurance
Program. For purposes of this sub-subparagraph, the term
“workers’ compensation” includes both workers’ compensation
insurance and excess workers’ compensation insurance.

g.¥+ The Florida Surplus Lines Service Office shall
determine annually the aggregate statewide written premium in

subject lines of business procured by assessable insureds and
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report that information to the corporation in a form and at a
time the corporation specifies to ensure that the corporation
can meet the requirements of this subsection and the
corporation’s financing obligations.

h.g+ The Florida Surplus Lines Service Office shall verify
the proper application by surplus lines agents of assessment
percentages for regular assessments and emergency assessments
levied under this subparagraph on assessable insureds and assist
the corporation in ensuring the accurate, timely collection and
payment of assessments by surplus lines agents as required by
the corporation.

j__h T+ o Aafa~a+ 2o 4~ A 4 Stz S N1 £+ TIn 2008 or
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thereafter, upon a determination by the board of governors that

an account has a projected deficit, the board shall levy a

Citizens policyholder surcharge against all policyholders of the
corporation.

(I) The surcharge shall be levied as a uniform percentage
of the premium for the policy of up to 15 percent of such
premium, which funds shall be used to offset the deficit.

(IT) The surcharge is payable upon cancellation or
termination of the policy, upon renewal of the policy, or upon
issuance of a new policy by the corporation within the first 12
months after the date of the levy or the period of time
necessary to fully collect the surcharge amount.

(ITI) The corporation may not levy any regular assessments
under paragraph (g) pursuant to sub-subparagraph a. or sub-
subparagraph b. with respect to a particular year’s deficit
until the corporation has first levied the full amount of the

surcharge authorized by this sub-subparagraph.
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(IV) The surcharge is not considered premium and is not
subject to commissions, fees, or premium taxes. However, failure
to pay the surcharge shall be treated as failure to pay premium.

Jj.+= If the amount of any assessments or surcharges
collected from corporation policyholders, assessable insurers or
their policyholders, or assessable insureds exceeds the amount
of the deficits, such excess amounts shall be remitted to and
retained by the corporation in a reserve to be used by the
corporation, as determined by the board of governors and
approved by the office, to pay claims or reduce any past,
present, or future plan-year deficits or to reduce outstanding
debt.

(c) The corporation’s plan of operation:

1. Must provide for adoption of residential property and
casualty insurance policy forms and commercial residential and
nonresidential property insurance forms, which must be approved
by the office before use. The corporation shall adopt the
following policy forms:

a. Standard personal lines policy forms that are
comprehensive multiperil policies providing full coverage of a
residential property equivalent to the coverage provided in the
private insurance market under an HO-3, HO-4, or HO-6 policy.

b. Basic personal lines policy forms that are policies
similar to an HO-8 policy or a dwelling fire policy that provide
coverage meeting the requirements of the secondary mortgage
market, but which is more limited than the coverage under a
standard policy.

c. Commercial lines residential and nonresidential policy

forms that are generally similar to the basic perils of full
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coverage obtainable for commercial residential structures and
commercial nonresidential structures in the admitted voluntary
market.

d. Personal lines and commercial lines residential property
insurance forms that cover the peril of wind only. The forms are
applicable only to residential properties located in areas
eligible for coverage under the coastal account referred to in
sub-subparagraph (b)2.a.

e. Commercial lines nonresidential property insurance forms
that cover the peril of wind only. The forms are applicable only
to nonresidential properties located in areas eligible for
coverage under the coastal account referred to in sub-
subparagraph (b)2.a.

f. The corporation may adopt variations of the policy forms
listed in sub-subparagraphs a.-e. which contain more restrictive
coverage.

2. Must provide that the corporation adopt a program in
which the corporation and authorized insurers enter into quota
share primary insurance agreements for hurricane coverage, as
defined in s. 627.4025(2) (a), for eligible risks, and adopt
property insurance forms for eligible risks which cover the
peril of wind only.

a. As used in this subsection, the term:

(I) “Quota share primary insurance” means an arrangement in
which the primary hurricane coverage of an eligible risk is
provided in specified percentages by the corporation and an
authorized insurer. The corporation and authorized insurer are
each solely responsible for a specified percentage of hurricane

coverage of an eligible risk as set forth in a quota share
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primary insurance agreement between the corporation and an
authorized insurer and the insurance contract. The
responsibility of the corporation or authorized insurer to pay
its specified percentage of hurricane losses of an eligible
risk, as set forth in the agreement, may not be altered by the
inability of the other party to pay its specified percentage of
losses. Eligible risks that are provided hurricane coverage
through a quota share primary insurance arrangement must be
provided policy forms that set forth the obligations of the
corporation and authorized insurer under the arrangement,
clearly specify the percentages of quota share primary insurance
provided by the corporation and authorized insurer, and
conspicuously and clearly state that the authorized insurer and
the corporation may not be held responsible beyond their
specified percentage of coverage of hurricane losses.

(IT) “Eligible risks” means personal lines residential and
commercial lines residential risks that meet the underwriting
criteria of the corporation and are located in areas that were
eligible for coverage by the Florida Windstorm Underwriting
Association on January 1, 2002.

b. The corporation may enter into quota share primary
insurance agreements with authorized insurers at corporation
coverage levels of 90 percent and 50 percent.

c. If the corporation determines that additional coverage
levels are necessary to maximize participation in quota share
primary insurance agreements by authorized insurers, the
corporation may establish additional coverage levels. However,
the corporation’s quota share primary insurance coverage level

may not exceed 90 percent.
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d. Any quota share primary insurance agreement entered into
between an authorized insurer and the corporation must provide
for a uniform specified percentage of coverage of hurricane
losses, by county or territory as set forth by the corporation
board, for all eligible risks of the authorized insurer covered
under the agreement.

e. Any quota share primary insurance agreement entered into
between an authorized insurer and the corporation is subject to
review and approval by the office. However, such agreement shall
be authorized only as to insurance contracts entered into
between an authorized insurer and an insured who is already
insured by the corporation for wind coverage.

f. For all eligible risks covered under quota share primary
insurance agreements, the exposure and coverage levels for both
the corporation and authorized insurers shall be reported by the
corporation to the Florida Hurricane Catastrophe Fund. For all
policies of eligible risks covered under such agreements, the
corporation and the authorized insurer must maintain complete
and accurate records for the purpose of exposure and loss
reimbursement audits as required by fund rules. The corporation
and the authorized insurer shall each maintain duplicate copies
of policy declaration pages and supporting claims documents.

g. The corporation board shall establish in its plan of
operation standards for quota share agreements which ensure that
there is no discriminatory application among insurers as to the
terms of the agreements, pricing of the agreements, incentive
provisions if any, and consideration paid for servicing policies
or adjusting claims.

h. The quota share primary insurance agreement between the
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639| corporation and an authorized insurer must set forth the
640| specific terms under which coverage is provided, including, but
641 not limited to, the sale and servicing of policies issued under
642 the agreement by the insurance agent of the authorized insurer
643| producing the business, the reporting of information concerning
644| eligible risks, the payment of premium to the corporation, and
645| arrangements for the adjustment and payment of hurricane claims
646| 1incurred on eligible risks by the claims adjuster and personnel
647 of the authorized insurer. Entering into a quota sharing
648 insurance agreement between the corporation and an authorized
649| insurer is voluntary and at the discretion of the authorized
650 insurer.
651 3.a. May provide that the corporation may employ or
652 otherwise contract with individuals or other entities to provide
653| administrative or professional services that may be appropriate
654 to effectuate the plan. The corporation may borrow funds by
655 issuing bonds or by incurring other indebtedness, and shall have
656 other powers reasonably necessary to effectuate the requirements
657 of this subsection, including, without limitation, the power to
658 issue bonds and incur other indebtedness in order to refinance
659| outstanding bonds or other indebtedness. The corporation may
660 seek judicial validation of its bonds or other indebtedness
661 under chapter 75. The corporation may issue bonds or incur other
662 indebtedness, or have bonds issued on its behalf by a unit of
663 local government pursuant to subparagraph (g)2. in the absence
664 of a hurricane or other weather-related event, upon a
665| determination by the corporation, subject to approval by the
666| office, that such action would enable it to efficiently meet the

667 financial obligations of the corporation and that such
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668 financings are reasonably necessary to effectuate the
669| requirements of this subsection. The corporation may take all
670 actions needed to facilitate tax-free status for such bonds or
671 indebtedness, including formation of trusts or other affiliated
672 entities. The corporation may pledge assessments, projected
673| recoveries from the Florida Hurricane Catastrophe Fund, other
674 reinsurance recoverables, policyholder surcharges market

675| egwatizatien and other surcharges, and other funds available to

676| the corporation as security for bonds or other indebtedness. In
677 recognition of s. 10, Art. I of the State Constitution,

678| prohibiting the impairment of obligations of contracts, it is
679| the intent of the Legislature that no action be taken whose

680| purpose is to impair any bond indenture or financing agreement
681 or any revenue source committed by contract to such bond or

682 other indebtedness.

683 b. To ensure that the corporation is operating in an

684 efficient and economic manner while providing quality service to
685| policyholders, applicants, and agents, the board shall

686| commission an independent third-party consultant having

687 expertise in insurance company management or insurance company
688| management consulting to prepare a report and make

689| recommendations on the relative costs and benefits of

690 outsourcing various policy issuance and service functions to
691| private servicing carriers or entities performing similar

692 functions in the private market for a fee, rather than

693| performing such functions in-house. In making such

694 recommendations, the consultant shall consider how other

695 residual markets, both in this state and around the country,

696 outsource appropriate functions or use servicing carriers to
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better match expenses with revenues that fluctuate based on a
widely varying policy count. The report must be completed by
July 1, 2012. Upon receiving the report, the board shall develop
a plan to implement the report and submit the plan for review,
modification, and approval to the Financial Services Commission.
Upon the commission’s approval of the plan, the board shall
begin implementing the plan by January 1, 2013.

4. Must require that the corporation operate subject to the
supervision and approval of a board of governors consisting of
eight individuals who are residents of this state, from
different geographical areas of this state.

a. The Governor, the Chief Financial Officer, the President
of the Senate, and the Speaker of the House of Representatives
shall each appoint two members of the board. At least one of the
two members appointed by each appointing officer must have
demonstrated expertise in insurance and is deemed to be within
the scope of the exemption provided in s. 112.313(7) (b). The
Chief Financial Officer shall designate one of the appointees as
chair. All board members serve at the pleasure of the appointing
officer. All members of the board are subject to removal at will
by the officers who appointed them. All board members, including
the chair, must be appointed to serve for 3-year terms beginning
annually on a date designated by the plan. However, for the
first term beginning on or after July 1, 2009, each appointing
officer shall appoint one member of the board for a 2-year term
and one member for a 3-year term. A board vacancy shall be
filled for the unexpired term by the appointing officer. The
Chief Financial Officer shall appoint a technical advisory group

to provide information and advice to the board in connection
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with the board’s duties under this subsection. The executive
director and senior managers of the corporation shall be engaged
by the board and serve at the pleasure of the board. Any
executive director appointed on or after July 1, 2006, 1is
subject to confirmation by the Senate. The executive director is
responsible for employing other staff as the corporation may
require, subject to review and concurrence by the board.

b. The board shall create a Market Accountability Advisory
Committee to assist the corporation in developing awareness of
its rates and its customer and agent service levels in
relationship to the voluntary market insurers writing similar
coverage.

(I) The members of the advisory committee consist of the
following 11 persons, one of whom must be elected chair by the
members of the committee: four representatives, one appointed by
the Florida Association of Insurance Agents, one by the Florida
Association of Insurance and Financial Advisors, one by the
Professional Insurance Agents of Florida, and one by the Latin
American Association of Insurance Agencies; three
representatives appointed by the insurers with the three highest
voluntary market share of residential property insurance
business in the state; one representative from the Office of
Insurance Regulation; one consumer appointed by the board who is
insured by the corporation at the time of appointment to the
committee; one representative appointed by the Florida
Association of Realtors; and one representative appointed by the
Florida Bankers Association. All members shall be appointed to
3-year terms and may serve for consecutive terms.

(IT) The committee shall report to the corporation at each
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755| board meeting on insurance market issues which may include rates
756| and rate competition with the voluntary market; service,

757 including policy issuance, claims processing, and general

758 responsiveness to policyholders, applicants, and agents; and

759| matters relating to depopulation.

760 5. Must provide a procedure for determining the eligibility
761 of a risk for coverage, as follows:

762 a. Subject to s. 627.3517, with respect to personal lines
763 residential risks, if the risk is offered coverage from an

764 authorized insurer at the insurer’s approved rate under a

765 standard policy including wind coverage or, if consistent with
766| the insurer’s underwriting rules as filed with the office, a

767| basic policy including wind coverage, for a new application to
768| the corporation for coverage, the risk is not eligible for any
769| policy issued by the corporation unless the premium for coverage
770 from the authorized insurer is more than 15 percent greater than
771 the premium for comparable coverage from the corporation. If the
772 risk is not able to obtain such offer, the risk is eligible for
773 a standard policy including wind coverage or a basic policy

774 including wind coverage issued by the corporation; however, if
775| the risk could not be insured under a standard policy including
776| wind coverage regardless of market conditions, the risk is

777| eligible for a basic policy including wind coverage unless

778 rejected under subparagraph 8. However, a policyholder of the
779 corporation or a policyholder removed from the corporation

780 through an assumption agreement until the end of the assumption
781| period remains eligible for coverage from the corporation

782 regardless of any offer of coverage from an authorized insurer

783| or surplus lines insurer. The corporation shall determine the
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type of policy to be provided on the basis of objective
standards specified in the underwriting manual and based on
generally accepted underwriting practices.

(I) If the risk accepts an offer of coverage through the
market assistance plan or through a mechanism established by the
corporation before a policy is issued to the risk by the
corporation or during the first 30 days of coverage by the
corporation, and the producing agent who submitted the
application to the plan or to the corporation is not currently
appointed by the insurer, the insurer shall:

(A) Pay to the producing agent of record of the policy for
the first year, an amount that is the greater of the insurer’s
usual and customary commission for the type of policy written or
a fee equal to the usual and customary commission of the
corporation; or

(B) Offer to allow the producing agent of record of the
policy to continue servicing the policy for at least 1 year and
offer to pay the agent the greater of the insurer’s or the
corporation’s usual and customary commission for the type of

policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

(IT) If the corporation enters into a contractual agreement
for a take-out plan, the producing agent of record of the
corporation policy is entitled to retain any unearned commission
on the policy, and the insurer shall:

(A) Pay to the producing agent of record, for the first
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year, an amount that is the greater of the insurer’s usual and
customary commission for the type of policy written or a fee
equal to the usual and customary commission of the corporation;
or

(B) Offer to allow the producing agent of record to
continue servicing the policy for at least 1 year and offer to
pay the agent the greater of the insurer’s or the corporation’s

usual and customary commission for the type of policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

b. With respect to commercial lines residential risks, for
a new application to the corporation for coverage, 1f the risk
is offered coverage under a policy including wind coverage from
an authorized insurer at its approved rate, the risk is not
eligible for a policy issued by the corporation unless the
premium for coverage from the authorized insurer is more than 15
percent greater than the premium for comparable coverage from
the corporation. If the risk is not able to obtain any such
offer, the risk is eligible for a policy including wind coverage
issued by the corporation. However, a policyholder of the
corporation or a policyholder removed from the corporation
through an assumption agreement until the end of the assumption
period remains eligible for coverage from the corporation
regardless of an offer of coverage from an authorized insurer or
surplus lines insurer.

(I) If the risk accepts an offer of coverage through the

market assistance plan or through a mechanism established by the

Page 29 of 44

CODING: Words strieken are deletions; words underlined are additions.




842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870

Florida Senate - 2012 CS for SB 1346

576-04508-12 20121346c¢cl
corporation before a policy is issued to the risk by the
corporation or during the first 30 days of coverage by the
corporation, and the producing agent who submitted the
application to the plan or the corporation is not currently
appointed by the insurer, the insurer shall:

(A) Pay to the producing agent of record of the policy, for
the first year, an amount that is the greater of the insurer’s
usual and customary commission for the type of policy written or
a fee equal to the usual and customary commission of the
corporation; or

(B) Offer to allow the producing agent of record of the
policy to continue servicing the policy for at least 1 year and
offer to pay the agent the greater of the insurer’s or the
corporation’s usual and customary commission for the type of

policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

(IT) If the corporation enters into a contractual agreement
for a take-out plan, the producing agent of record of the
corporation policy is entitled to retain any unearned commission
on the policy, and the insurer shall:

(A) Pay to the producing agent of record, for the first
year, an amount that is the greater of the insurer’s usual and
customary commission for the type of policy written or a fee
equal to the usual and customary commission of the corporation;
or

(B) Offer to allow the producing agent of record to
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continue servicing the policy for at least 1 year and offer to
pay the agent the greater of the insurer’s or the corporation’s

usual and customary commission for the type of policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

c. For purposes of determining comparable coverage under
sub-subparagraphs a. and b., the comparison must be based on
those forms and coverages that are reasonably comparable. The
corporation may rely on a determination of comparable coverage
and premium made by the producing agent who submits the
application to the corporation, made in the agent’s capacity as
the corporation’s agent. A comparison may be made solely of the
premium with respect to the main building or structure only on
the following basis: the same coverage A or other building
limits; the same percentage hurricane deductible that applies on
an annual basis or that applies to each hurricane for commercial
residential property; the same percentage of ordinance and law
coverage, 1f the same limit is offered by both the corporation
and the authorized insurer; the same mitigation credits, to the
extent the same types of credits are offered both by the
corporation and the authorized insurer; the same method for loss
payment, such as replacement cost or actual cash value, if the
same method is offered both by the corporation and the
authorized insurer in accordance with underwriting rules; and
any other form or coverage that is reasonably comparable as
determined by the board. If an application is submitted to the

corporation for wind-only coverage in the coastal account, the
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premium for the corporation’s wind-only policy plus the premium
for the ex-wind policy that is offered by an authorized insurer
to the applicant must be compared to the premium for multiperil
coverage offered by an authorized insurer, subject to the
standards for comparison specified in this subparagraph. If the
corporation or the applicant requests from the authorized
insurer a breakdown of the premium of the offer by types of
coverage so that a comparison may be made by the corporation or
its agent and the authorized insurer refuses or is unable to
provide such information, the corporation may treat the offer as
not being an offer of coverage from an authorized insurer at the
insurer’s approved rate.

6. Must include rules for classifications of risks and
rates.

7. Must provide that if premium and investment income for
an account attributable to a particular calendar year are in
excess of projected losses and expenses for the account
attributable to that year, such excess shall be held in surplus
in the account. Such surplus must be available to defray
deficits in that account as to future years and used for that
purpose before assessing assessable insurers and assessable
insureds as to any calendar year.

8. Must provide objective criteria and procedures to be
uniformly applied to all applicants in determining whether an
individual risk is so hazardous as to be uninsurable. In making
this determination and in establishing the criteria and
procedures, the following must be considered:

a. Whether the likelihood of a loss for the individual risk

is substantially higher than for other risks of the same class;
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and
b. Whether the uncertainty associated with the individual

risk is such that an appropriate premium cannot be determined.

The acceptance or rejection of a risk by the corporation shall
be construed as the private placement of insurance, and the
provisions of chapter 120 do not apply.

9. Must provide that the corporation make its best efforts
to procure catastrophe reinsurance at reasonable rates, to cover
its projected 100-year probable maximum loss as determined by
the board of governors.

10. The policies issued by the corporation must provide
that if the corporation or the market assistance plan obtains an
offer from an authorized insurer to cover the risk at its
approved rates, the risk is no longer eligible for renewal
through the corporation, except as otherwise provided in this
subsection.

11. Corporation policies and applications must include a
notice that the corporation policy could, under this section, be
replaced with a policy issued by an authorized insurer which
does not provide coverage identical to the coverage provided by
the corporation. The notice must also specify that acceptance of
corporation coverage creates a conclusive presumption that the
applicant or policyholder is aware of this potential.

12. May establish, subject to approval by the office,
different eligibility requirements and operational procedures
for any line or type of coverage for any specified county or
area if the board determines that such changes are justified due

to the voluntary market being sufficiently stable and
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competitive in such area or for such line or type of coverage
and that consumers who, in good faith, are unable to obtain
insurance through the voluntary market through ordinary methods
continue to have access to coverage from the corporation. If
coverage 1s sought in connection with a real property transfer,
the requirements and procedures may not provide an effective
date of coverage later than the date of the closing of the
transfer as established by the transferor, the transferee, and,
if applicable, the lender.

13. Must provide that, with respect to the coastal account,
any assessable insurer with a surplus as to policyholders of $25
million or less writing 25 percent or more of its total
countrywide property insurance premiums in this state may
petition the office, within the first 90 days of each calendar
year, to qualify as a limited apportionment company. A regular
assessment levied by the corporation on a limited apportionment
company for a deficit incurred by the corporation for the
coastal account may be paid to the corporation on a monthly

basis as the assessments are collected by the limited

apportionment company from its insureds pwrsvanrt—te—s+—62713512,

but a limited apportionment company must begin collecting the

regular assessments not later than 90 days after the regular

assessments are levied by the corporation, and the reqgular

assessments assessment must be paid in full within 15 +2 months

after being levied by the corporation. A limited apportionment
company shall collect from its policyholders any emergency
assessment imposed under sub-subparagraph (b)3.d. The plan must
provide that, if the office determines that any regular

assessment will result in an impairment of the surplus of a
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limited apportionment company, the office may direct that all or
part of such assessment be deferred as provided in subparagraph
(g)4. However, an emergency assessment to be collected from
policyholders under sub-subparagraph (b)3.d. may not be limited
or deferred.

14. Must provide that the corporation appoint as its
licensed agents only those agents who also hold an appointment
as defined in s. 626.015(3) with an insurer who at the time of
the agent’s initial appointment by the corporation is authorized
to write and is actually writing personal lines residential
property coverage, commercial residential property coverage, or
commercial nonresidential property coverage within the state.

15. Must provide a premium payment plan option to its
policyholders which, at a minimum, allows for quarterly and
semiannual payment of premiums. A monthly payment plan may, but
is not required to, be offered.

16. Must limit coverage on mobile homes or manufactured
homes built before 1994 to actual cash wvalue of the dwelling
rather than replacement costs of the dwelling.

17. May provide such limits of coverage as the board
determines, consistent with the requirements of this subsection.
18. May require commercial property to meet specified
hurricane mitigation construction features as a condition of

eligibility for coverage.

19. Must provide that new or renewal policies issued by the
corporation on or after January 1, 2012, which cover sinkhole
loss do not include coverage for any loss to appurtenant
structures, driveways, sidewalks, decks, or patios that are

directly or indirectly caused by sinkhole activity. The
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corporation shall exclude such coverage using a notice of
coverage change, which may be included with the policy renewal,
and not by issuance of a notice of nonrenewal of the excluded
coverage upon renewal of the current policy.

20. As of January 1, 2012, must require that the agent
obtain from an applicant for coverage from the corporation an
acknowledgement signed by the applicant, which includes, at a

minimum, the following statement:

ACKNOWLEDGEMENT OF POTENTIAL SURCHARGE
AND ASSESSMENT LIABILITY:

1. AS A POLICYHOLDER OF CITIZENS PROPERTY INSURANCE
CORPORATION, I UNDERSTAND THAT IF THE CORPORATION SUSTAINS A
DEFICIT AS A RESULT OF HURRICANE LOSSES OR FOR ANY OTHER REASON,
MY POLICY COULD BE SUBJECT TO SURCHARGES, WHICH WILL BE DUE AND
PAYABLE UPON RENEWAL, CANCELLATION, OR TERMINATION OF THE
POLICY, AND THAT THE SURCHARGES COULD BE AS HIGH AS 45 PERCENT
OF MY PREMIUM, OR A DIFFERENT AMOUNT AS IMPOSED BY THE FLORIDA
LEGISLATURE.

2. I ALSO UNDERSTAND THAT I MAY BE SUBJECT TO EMERGENCY
ASSESSMENTS TO THE SAME EXTENT AS POLICYHOLDERS OF OTHER
INSURANCE COMPANIES, OR A DIFFERENT AMOUNT AS IMPOSED BY THE
FLORIDA LEGISLATURE.

3. I ALSO UNDERSTAND THAT CITIZENS PROPERTY INSURANCE
CORPORATION IS NOT SUPPORTED BY THE FULL FAITH AND CREDIT OF THE
STATE OF FLORIDA.

a. The corporation shall maintain, in electronic format or
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otherwise, a copy of the applicant’s signed acknowledgement and
provide a copy of the statement to the policyholder as part of
the first renewal after the effective date of this subparagraph.

b. The signed acknowledgement form creates a conclusive
presumption that the policyholder understood and accepted his or
her potential surcharge and assessment liability as a
policyholder of the corporation.

(d)1l. The corporation shall certify to the office its needs
for annual assessments as to a particular calendar year, and for
any interim assessments that it deems to be necessary to sustain
operations as to a particular year pending the receipt of annual
assessments. Upon verification, the office shall approve such
certification, and the corporation shall levy such annual or
interim assessments. Such assessments shall be prorated as
provided in paragraph (b). The corporation shall take all
reasonable and prudent steps necessary to collect the amount of

assessments assessment due from each assessable insurer,

including, i1f prudent, filing suit to collect the assessments,

and the office may provide such assistance to the corporation it

deems appropriate suveh—assessment. If the corporation is unable

to collect an assessment from any assessable insurer, the
uncollected assessments shall be levied as an additional
assessment against the assessable insurers and any assessable
insurer required to pay an additional assessment as a result of
such failure to pay shall have a cause of action against such
nonpaying assessable insurer. Assessments shall be included as
an appropriate factor in the making of rates. The failure of a
surplus lines agent to collect and remit any regular or

emergency assessment levied by the corporation is considered to
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be a violation of s. 626.936 and subjects the surplus lines
agent to the penalties provided in that section.

2. The governing body of any unit of local government, any
residents of which are insured by the corporation, may issue
bonds as defined in s. 125.013 or s. 166.101 from time to time
to fund an assistance program, in conjunction with the
corporation, for the purpose of defraying deficits of the
corporation. In order to avoid needless and indiscriminate
proliferation, duplication, and fragmentation of such assistance
programs, any unit of local government, any residents of which
are insured by the corporation, may provide for the payment of
losses, regardless of whether or not the losses occurred within
or outside of the territorial jurisdiction of the local
government. Revenue bonds under this subparagraph may not be
issued until validated pursuant to chapter 75, unless a state of
emergency 1is declared by executive order or proclamation of the
Governor pursuant to s. 252.36 making such findings as are
necessary to determine that it is in the best interests of, and
necessary for, the protection of the public health, safety, and
general welfare of residents of this state and declaring it an
essential public purpose to permit certain municipalities or
counties to issue such bonds as will permit relief to claimants
and policyholders of the corporation. Any such unit of local
government may enter into such contracts with the corporation
and with any other entity created pursuant to this subsection as
are necessary to carry out this paragraph. Any bonds issued
under this subparagraph shall be payable from and secured by
moneys received by the corporation from emergency assessments

under sub-subparagraph (b)3.d., and assigned and pledged to or
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on behalf of the unit of local government for the benefit of the
holders of such bonds. The funds, credit, property, and taxing
power of the state or of the unit of local government shall not
be pledged for the payment of such bonds.

3.a. The corporation shall adopt one or more programs
subject to approval by the office for the reduction of both new
and renewal writings in the corporation. Beginning January 1,
2008, any program the corporation adopts for the payment of
bonuses to an insurer for each risk the insurer removes from the
corporation shall comply with s. 627.3511(2) and may not exceed
the amount referenced in s. 627.3511(2) for each risk removed.
The corporation may consider any prudent and not unfairly
discriminatory approach to reducing corporation writings, and
may adopt a credit against assessment liability or other
liability that provides an incentive for insurers to take risks
out of the corporation and to keep risks out of the corporation
by maintaining or increasing voluntary writings in counties or
areas in which corporation risks are highly concentrated and a
program to provide a formula under which an insurer voluntarily
taking risks out of the corporation by maintaining or increasing
voluntary writings will be relieved wholly or partially from
assessments under sub-subparagraphs (b)3.a. and b. However, any
“take-out bonus” or payment to an insurer must be conditioned on
the property being insured for at least 5 years by the insurer,
unless canceled or nonrenewed by the policyholder. If the policy
is canceled or nonrenewed by the policyholder before the end of
the 5-year period, the amount of the take-out bonus must be
prorated for the time period the policy was insured. When the

corporation enters into a contractual agreement for a take-out
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plan, the producing agent of record of the corporation policy is
entitled to retain any unearned commission on such policy, and
the insurer shall either:

(I) Pay to the producing agent of record of the policy, for
the first year, an amount which is the greater of the insurer’s
usual and customary commission for the type of policy written or
a policy fee equal to the usual and customary commission of the
corporation; or

(IT) Offer to allow the producing agent of record of the
policy to continue servicing the policy for a period of not less
than 1 year and offer to pay the agent the insurer’s usual and
customary commission for the type of policy written. If the
producing agent is unwilling or unable to accept appointment by
the new insurer, the new insurer shall pay the agent in
accordance with sub-sub-subparagraph (I).

b. Any credit or exemption from regular assessments adopted
under this subparagraph shall last no longer than the 3 years
following the cancellation or expiration of the policy by the
corporation. With the approval of the office, the board may
extend such credits for an additional year if the insurer
guarantees an additional year of renewability for all policies
removed from the corporation, or for 2 additional years if the
insurer guarantees 2 additional years of renewability for all
policies so removed.

c. There shall be no credit, limitation, exemption, or
deferment from emergency assessments to be collected from
policyholders pursuant to sub-subparagraph (b)3.d.

4. The plan shall provide for the deferment, in whole or in

part, of the assessment of an assessable insurer, other than an
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emergency assessment collected from policyholders pursuant to
sub-subparagraph (b)3.d., if the office finds that payment of

the assessment would endanger or impair the solvency of the
insurer. In the event an assessment against an assessable

insurer is deferred in whole or in part, the amount by which

such assessment is deferred may be assessed against the other
assessable insurers in a manner consistent with the basis for
assessments set forth in paragraph (b).

5. Effective July 1, 2007, in order to evaluate the costs
and benefits of approved take-out plans, if the corporation pays
a bonus or other payment to an insurer for an approved take-out
plan, it shall maintain a record of the address or such other
identifying information on the property or risk removed in order
to track if and when the property or risk is later insured by
the corporation.

6. Any policy taken out, assumed, or removed from the
corporation is, as of the effective date of the take-out,
assumption, or removal, direct insurance issued by the insurer
and not by the corporation, even if the corporation continues to
service the policies. This subparagraph applies to policies of
the corporation and not policies taken out, assumed, or removed
from any other entity.

(w) Notwithstanding any other provision of law:

1. The pledge or sale of, the lien upon, and the security
interest in any rights, revenues, or other assets of the
corporation created or purported to be created pursuant to any
financing documents to secure any bonds or other indebtedness of
the corporation shall be and remain valid and enforceable,

notwithstanding the commencement of and during the continuation
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of, and after, any rehabilitation, insolvency, liquidation,
bankruptcy, receivership, conservatorship, reorganization, or
similar proceeding against the corporation under the laws of
this state.

2. The Ne—sueh proceeding does not shadd relieve the
corporation of its obligation, or otherwise affect its ability
to perform its obligation, to continue to collect, or levy and

collect, assessments, policyholder surcharges market

N

eguatizatieon or other surcharges under sub-subparagraph (b)3.1i.

ol o o e nh {
SoopaTragrTapPpit

-, or any other rights, revenues, or other
assets of the corporation pledged pursuant to any financing
documents.

3. Each such pledge or sale of, lien upon, and security
interest in, including the priority of such pledge, lien, or
security interest, any such assessments, policyholder surcharges

market—eguatizatien or other surcharges, or other rights,

revenues, or other assets which are collected, or levied and

collected, after the commencement of and during the pendency of,
or after, any such proceeding shall continue unaffected by such
proceeding. As used in this subsection, the term “financing
documents” means any agreement or agreements, instrument or
instruments, or other document or documents now existing or
hereafter created evidencing any bonds or other indebtedness of
the corporation or pursuant to which any such bonds or other
indebtedness has been or may be issued and pursuant to which any
rights, revenues, or other assets of the corporation are pledged
or sold to secure the repayment of such bonds or indebtedness,
together with the payment of interest on such bonds or such

indebtedness, or the payment of any other obligation or
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financial product, as defined in the plan of operation of the
corporation related to such bonds or indebtedness.

4. Any such pledge or sale of assessments, revenues,
contract rights, or other rights or assets of the corporation
shall constitute a lien and security interest, or sale, as the
case may be, that is immediately effective and attaches to such
assessments, revenues, or contract rights or other rights or
assets, whether or not imposed or collected at the time the
pledge or sale is made. Any such pledge or sale is effective,
valid, binding, and enforceable against the corporation or other
entity making such pledge or sale, and valid and binding against
and superior to any competing claims or obligations owed to any
other person or entity, including policyholders in this state,
asserting rights in any such assessments, revenues, or contract
rights or other rights or assets to the extent set forth in and
in accordance with the terms of the pledge or sale contained in
the applicable financing documents, whether or not any such
person or entity has notice of such pledge or sale and without
the need for any physical delivery, recordation, filing, or
other action.

5. As long as the corporation has any bonds outstanding,
the corporation may not file a voluntary petition under chapter
9 of the federal Bankruptcy Code or such corresponding chapter
or sections as may be in effect, from time to time, and a public
officer or any organization, entity, or other person may not
authorize the corporation to be or become a debtor under chapter
9 of the federal Bankruptcy Code or such corresponding chapter
or sections as may be in effect, from time to time, during any

such period.
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1248 6. If ordered by a court of competent jurisdiction, the
1249| corporation may assume policies or otherwise provide coverage
1250 for policyholders of an insurer placed in liquidation under
1251 chapter 631, under such forms, rates, terms, and conditions as
1252 the corporation deems appropriate, subject to approval by the
1253| office.
1254 Section 3. Except as otherwise expressly provided in this
1255| act and except for this section, which shall take effect upon
1256 this act becoming a law, this act shall take effect July 1,
1257 2012.
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