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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 7083 (2013)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (Y/n)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION _ (Y/N)

FATLED TO ADOPT _ (Y/N)

WITHDRAWN _ (Y/N)

OTHER

Committee/Subcommittee hearing bill: Judiciary Committee

Representative Gaetz offered the following:

Amendment (with title amendment)
Remove everything after the enacting clause and insert:
Section 1. This act may be cited as the "Timely Justice

Act of 2013."

Section 2. Subsection (1) of section 27.40, Florida
Statutes, is amended to read:

27.40 Court-appointed counsel; circuit registries; minimum
requirements; appointment by court.—

(1) Counsel shall be appointed to represent any individual
in a criminal or civil proceeding entitled to court-appointed
counsel under the Federal or State Constitution or as authorized
by general law. The court shall appoint a public defender to
represent indigent persons as authorized in s. 27.51. The office
of criminal conflict and civil regional counsel shall be
appointed to represent persons in those cases in which provision
is made for court-appointed counsel but the public defender is

unable to provide representation due to a conflict of interest
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conflict and civil regional

appointment;

When direct appellate proceedings prosecuted by the

office of criminal conflict and civil regional counsel on behalf

of an accused and challenging a j

udgment of conviction and

sentence of death terminate in an affirmance of such conviction

and sentence,

whether by the Supreme Court or by the United

States Supreme Court or by expiration of any deadline for filing

such appeal in a state or federal court,

the office of criminal

conflict and civil regional counsel shall notify the accused of

his or her rights pursuant to Rule 3.850,

Criminal Procedure,
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(4) (a) If a defendant is convicted and the death sentence

is imposed, the appointed attorney shall continue representation
through appeal to the Supreme Court. The attorney shall be
compensated as provided in s. 27.5304. If the attorney first
appointed is unable to handle the appeal, the court shall
appoint another attorney and that attorney shall be compensated

as provided in s. 27.5304.

(b)4e)> When the appointed attorney in a capital case has

completed the duties imposed by this section, the attorney shall
file a written report in the trial court stating the duties
performed by the attorney and apply for discharge.

Section 6. Paragraph (b) of subsection (5) of section
27.5304, Florida Statutes, is amended to read:

27.5304 Private court-appointed counsel; compensation;
notice.—

(5) The compensation for representation in a criminal
proceeding shall not exceed the following:

(b) If a death sentence is imposed and affirmed on appeal
to the Supreme Court, the appointed attorney shall be allowed
compensation, not to exceed $1,000, for attorney fees and costs
incurred in representing the defendant as to an application for

executive clemency, with compensation to be paid out of general

466693 - h7083-strike.docx

Published On: 4/15/2013 7:36:26 PM
Page 4 of 38
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Bill No. CS/HB 7083 (2013)
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103 revenue from funds budgeted to the Justice Administrative

104 Commission Pepartment—of Corrections.
105 Section 7. Section 27.7001, Florida Statutes, is amended

106 to read:

107 27.7001 Legislative intent and findings.—It is the intent
108 of the Legislature to create part IV of this chapter, consisting
109 of ss. 27.7001-27.711, inclusive, to provide for the collateral
110 representation of any person convicted and sentenced to death in
111 this state, so that collateral legal proceedings to challenge
112| any Florida capital conviction and sentence may be commenced in
113 a timely manner and so as to assure the people of this state

114 that the judgments of its courts may be regarded with the

115| finality to which they are entitled in the interests of justice.
116 It is the further intent of the Legislature that collateral

117 representation shall not include representation during retrials,

118 resentencings, preceedings—commenced—under—<chapter 5405+ or civil
119 litigation.

120 Section 8. Section 27.701, Florida Statutes, is amended to
121 read:

122 27.701 Capital collateral regional counsel.—

123 43> There are created three regional offices of capital

124 collateral counsel, which shall be located in a northern,

125 middle, and southern region of the state. The northern region
126 shall consist of the First, Second, Third, Fourth, Eighth, and
127 Fourteenth Judicial Circuits; the middle region shall consist of
128 the Fifth, Sixth, Seventh, Ninth, Tenth, Twelfth, Thirteenth,
129 and Eighteenth Judicial Circuits; and the southern region shall
130 consist of the Eleventh, Fifteenth, Sixteenth, Seventeenth,
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
Nineteenth, and Twentieth Judicial Circuits. Each regional

office shall be administered by a regional counsel. A regional
counsel must be, and must have been for the preceding 5 years, a
member in good standing of The Florida Bar or a similar
organization in another state. Each capital collateral regional
counsel shall be appointed by the Governor, and is subject to
confirmation by the Senate. The Supreme Court Judicial
Nominating Commission shall recommend to the Governor three
qualified candidates for each appointment as regional counsel.
The Governor shall appoint a regional counsel for each region
from among the recommendations, or, if it is in the best
interest of the fair administration of justice in capital cases,
the Governor may reject the nominations and request submission
of three new nominees by the Supreme Court Judicial Nominating
Commission. Each capital collateral regional counsel shall be
appointed to a term of 3 years. Vacancies in the office of
capital collateral regional counsel shall be filled in the same
manner as appointments. A person appointed as a regional counsel
may not run for or accept appointment to any state office for 2

years following vacation of office.
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168 subsection (4) of section 27.702, Florida Statutes, are amended
169| to read:

170 27.702 Duties of the capital collateral regional counsel;
171 reports.—

172 (1) The capital collateral regional counsel shall

173| represent each person convicted and sentenced to death in this
174 state for the sole purpose of instituting and prosecuting

175 collateral actions challenging the legality of the judgment and
176 sentence imposed against such person in the state courts,

177 federal courts in this state, the United States Court of Appeals
178 for the Eleventh Circuit, and the United States Supreme Court;

179 and in proceedings commenced under chapter 940. FThe—eapitalt
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183 regional counsel's offices shall function independently and be
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185 office heads for all purposes. The Justice Administrative
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
the three offices to the extent requested by the regional

counsel. The three regional offices shall not be subject to
control, supervision, or direction by the Justice Administrative
Commission in any manner, including, but not limited to,
personnel, purchasing, transactions involving real or personal
property, and budgetary matters.

(2) The capital collateral regional counsel shall represent
persons convicted and sentenced to death within the region in

collateral postconviction proceedings and proceedings under

chapter 940, unless a court appoints or permits other counsel to

appear as counsel of record.
(4)
(b) Each capital collateral regional counsel and—each
oo . . ] 1 . ] ]

PN NN~ T T TN +  +
J_\.,\.j_l_ull t/uJ_uuullL., |

o—s+—24+—+0++42}> shall provide a quarterly report
to the President of the Senate and the Speaker of the House of
Representatives which details the number of hours worked by
investigators and legal counsel per case and the amounts per
case expended during the preceding quarter in investigating and
litigating capital collateral cases.

Section 10. Section 27.703, Florida Statutes, 1s amended
to read:

27.703 Conflict of interest and substitute counsel.—

(1) The capital collateral regional counsel shall not
accept an appointment or take any other action that will create
an actual conflict of interest. If, at any time during the

representation of a person, the capital collateral regional

counsel alleges determines that the continued representation of
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Bill No. CS/HB 7083 (2013)
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that person creates an actual conflict of interest, the

sentencing court shall, upon determining that an actual conflict

exists appticationby—the regieonal—eounset, designate another

regional counsel. If the replacement regional counsel alleges

that an actual conflict of interest exists, the sentencing court

shall, upon determining that an actual conflict exists and—onty

+Hfa—ecenfliet ists—with—+the—eother—two—ecounsel, appoint one or

more members of The Florida Bar who meets the requirements of s.

27.710 and who is not disqualified pursuant to s. 27.7045 to

represent the person ere—eormere—-of—suechpersons. An actual

conflict of interest exists when an attorney actively represents

conflicting interests. A possible, speculative, or merely

hypothetical conflict is insufficient to support an allegation

that a conflict of interest exists.

(2) Appointed counsel shall be paid from funds
appropriated to the Chief Financial Officer. The hourly rate may
not exceed $100. However, all appointments of private counsel
under this section shall be in accordance with ss. 27.710 and

27.711.

(3) Capital collateral regional Prier—te—employmenty

counsel appointed pursuant to this section must have
participated in at least five felony jury trials, five felony
appeals, or five capital postconviction evidentiary hearings, or

any combination of at least five of such proceedings, and must

not be disqualified pursuant to s. 27.7045.

Section 11. Section 27.7045, Florida Statutes, is created
to read:

27.7045 Capital case proceedings; constitutionally
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Amendment No. 1
243 deficient representation.— Notwithstanding any other provision

244 of law, an attorney employed by the state of Florida or

245 appointed pursuant to s. 27.711 may not represent a person

246 charged with a capital offense at trial or on direct appeal, or

247 a person sentenced to death in a postconviction proceeding if,

248 in two separate instances, a court, in a capital postconviction

249| proceeding, determined that such attorney provided

250 constitutionally deficient representation and relief was granted

251| as a result. This prohibition on representation shall be for a

252| period of five years, which commences at the time relief is

253| granted after the highest court having jurisdiction to review

254| the deficient representation determination has issued its final

255| order affirming the second such determination.

256 Section 12. Section 27.7081, Florida Statutes, 1s amended
257 to read:

258 (Substantial rewording of section. See

259 s. 27.7081, F.S., for present text.)

260 27.7081 Capital postconviction public records production.—
2601 (1) DEFINITIONS.—As used in this section, the term:

262 (a) "Agency" has the same meaning as provided in s.

263 119.011.

264 (b) "Collateral counsel" means a capital collateral

265| regional counsel from one of the three regions in Florida, a

266| private attorney who has been appointed to represent a capital

267 defendant for postconviction litigation, or a private attorney

268 who has been hired by the capital defendant or who has agreed to

269| work pro bono for a capital defendant for postconviction

270 litigation.
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
(c) "Public records" has the same meaning as provided in

s. 119.011.

(d) "Trial court" means:

1. The judge who entered the judgment and imposed the

sentence of death; or

2. If a motion for postconviction relief in a capital case

has been filed and a different judge has already been assigned

to that motion, the judge who is assigned to rule on that

motion.

(2) APPLICABILITY AND SCOPE.—This section only applies to

the production of public records for capital postconviction

defendants and does not change or alter the time periods

specified in Rule 3.851, Florida Rules of Criminal Procedure.

Furthermore, this section does not affect, expand, or limit the

production of public records for any purpose other than use in a

proceeding held pursuant to Rule 3.850 or Rule 3.851, Florida

Rules of Criminal Procedure. This section shall not be a basis

for renewing public records requests that have been initiated

previously or for relitigating issues pertaining to production

of public records upon which a court has ruled before July 1,

2013. Public records requests made in postconviction proceedings

in capital cases in which the conviction and sentence of death

have been affirmed on direct appeal before July 1, 2013, shall

be governed by the rules and laws in effect immediately before

July 1, 2013.

(3) RECORDS REPOSITORY.—The Secretary of State shall

establish and maintain a records repository to archive capital

postconviction public records as provided for in this section.
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
299 (4) FILING AND SERVICE.—

300 (a) The original of all notices, requests, or objections

301 filed under this section must be filed with the clerk of the

302 trial court. Copies must be served on the trial court, the

303 attorney general, the state attorney, collateral counsel, and

304 any affected person or agency, unless otherwise required by this

305 section.

306 (b) Service shall be made pursuant to Rule 3.030, Florida

307 Rules of Criminal Procedure.

308 (c) In all instances requiring written notification or

309| request, the party who has the obligation of providing a

310 notification or request shall provide proof of receipt.

311 (d) Persons and agencies receiving postconviction public

312 records notifications or requests pursuant to this section are

313| not required to furnish records filed in a trial court before

314 the receipt of the notice.

315 (5) ACTION UPON ISSUANCE OF THE MANDATE ON DIRECT APPEAL.—

316 (a) Within 15 days after receiving written notification of

317 the Florida Supreme Court's mandate affirming the sentence of

318 death, the attorney general shall file with the trial court a

319| written notice of the mandate and serve a copy of the notice

320 upon the state attorney who prosecuted the case, the Department

321 of Corrections, and the defendant's trial counsel. The notice to

322 the state attorney shall direct the state attorney to submit

323| public records to the records repository within 90 days after

324 receipt of written notification and to notify each law

325| enforcement agency involved in the investigation of the capital

326 offense to submit public records to the records repository
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
327| within 90 days after receipt of written notification. The notice

328 to the Department of Corrections shall direct the department to

329 submit public records to the records repository within 90 days

330 after receipt of written notification.

331 (b) Within 90 days after receiving written notification of

332 issuance of the Florida Supreme Court's mandate affirming a

333 death sentence, the state attorney shall provide written

334| notification to the attorney general of the name and address of

335| an additional person or agency that has public records pertinent

336 to the case.

337 (c) Within 90 days after receiving written notification of

338| issuance of the Florida Supreme Court's mandate affirming a

339| death sentence, the defendant's trial counsel shall provide

340| written notification to the attorney general of the name and

341 address of a person or agency with information pertinent to the

342 case which has not previously been provided to collateral

343 counsel.

344 (d) Within 15 days after receiving written notification of

345 any additional person or agency pursuant to paragraph (b) or

346| paragraph (c), the attorney general shall notify all persons or

347 agencies identified pursuant to paragraph (b) or paragraph (c)

348 that these persons or agencies are required by law to copy,

349 index, and deliver to the records repository all public records

350| pertaining to the case that are in their possession. The person

351 or agency shall bear the costs related to copying, indexing, and

352 delivering the records.

353 (6) ACTION UPON RECEIPT OF NOTICE OF MANDATE.—

354 (a) Within 15 days after receipt of a written notice of
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the mandate from the attorney general, the state attorney shall

provide written notification to each law enforcement agency

involved in the specific case to submit public records to the

records repository within 90 days after receipt of written

notification. A copy of the notice shall be served upon the

defendant's trial counsel.

(b) Within 90 days after receipt of a written notice of

the mandate from the attorney general, the state attorney shall

copy, 1index, and deliver to the records repository all public

records that were produced in the state attorney's investigation

or prosecution of the case. The state attorney shall bear the

costs. The state attorney shall also provide written

notification to the attorney general of compliance with this

section, including certifying that, to the best of the state

attorney's knowledge or belief, all public records in the state

attorney's possession have been copied, indexed, and delivered

to the records repository as required by this section.

(c) Within 90 days after receipt of written notification

of the mandate from the attorney general, the Department of

Corrections shall, at its own expense, copy, index, and deliver

to the records repository all public records determined by the

department to be relevant to the subject matter of a proceeding

under Rule 3.851, Florida Rules of Criminal Procedure, unless

such copying, indexing, and delivering would be unduly

burdensome. The secretary of the department shall provide

written notification to the attorney general of compliance with

this paragraph certifying that, to the best of the secretary of

the department's knowledge or belief, all such public records in
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
383 the possession of the secretary of the department have been

384 copied, indexed, and delivered to the records repository.

385 (d) Within 90 days after receipt of written notification

386 of the mandate from the state attorney, a law enforcement agency

387 shall, at its own expense, copy, index, and deliver to the

388 records repository all public records that were produced in the

389| investigation or prosecution of the case. The chief law

390 enforcement officer of each law enforcement agency shall provide

391| written notification to the attorney general of compliance with

392| this paragraph including certifying that, to the best of the

393| chief law enforcement officer's knowledge or belief, all such

394| public records in possession of the agency or in possession of

395 an employee of the agency, have been copied, indexed, and

396| delivered to the records repository.

397 (e) Within 90 days after receipt of written notification

398 of the mandate from the attorney general, each additional person

399 or agency identified pursuant to paragraph (5) (b) or paragraph

400 (5) (c¢) shall copy, index, and deliver to the records repository

401 all public records which were produced during the prosecution of

402 the case. The person or agency shall bear the costs. The person

403| or agency shall provide written notification to the attorney

404 general of compliance with this subdivision and shall certify,

405 to the best of the person or agency's knowledge and belief, all

406| such public records in the possession of the person or agency

407 have been copied, indexed, and delivered to the records

408 repository.

409 (7) EXEMPT OR CONFIDENTIAL PUBLIC RECORDS.—

410 (a) Public records delivered to the records repository
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pursuant to this section that are confidential or exempt from

the requirements of s. 119.07(1) or article I, section 24 (a), of

the Constitution, must be separately contained, without being

redacted, and sealed. The outside of the container must clearly

identify that the public record is confidential or exempt and

that the seal may not be broken without an order of the trial

court. The outside of the container must identify the nature of

the public records and the legal basis for the exemption.

(b) Upon the entry of an appropriate court order, sealed

containers subject to an inspection by the trial court shall be

shipped to the clerk of court. The containers may be opened only

for inspection by the trial court. The moving party shall bear

all costs associated with the transportation and inspection of

such records by the trial court.

(8) DEMAND FOR ADDITIONAL PUBLIC RECORDS.—

(a) Within 240 days after collateral counsel is appointed,

retained, or appears pro bono, such counsel shall send a written

demand for additional public records to each person or agency

submitting public records or identified as having information

pertinent to the case under subsection (5).

(b) Within 90 days after receipt of the written demand,

each person or agency notified under this subsection shall

deliver to the records repository additional public records in

the possession of the person or agency that pertain to the case

and shall certify to the best of the person or agency's

knowledge and belief that all additional public records have

been delivered to the records repository or, if no additional

public records are found, shall recertify that the public
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439 records previously delivered are complete.

440 (c) Within 60 days after receipt of the written demand, a

441| person or agency may file with the trial court an objection to

442 the written demand described in paragraph (a). The trial court

443| may order a person or agency to produce additional public

444 records 1f the court determines that:

445 1. Collateral counsel has made a timely and diligent

446| search as provided in this section.

447 2. Collateral counsel's written demand identifies, with

448| specificity, those additional public records that are not at the

449| records repository.

450 3. The additional public records sought are relevant to

451 the subject matter of a postconviction proceeding under Rule

452 3.851, Florida Rules of Criminal Procedure, or appear reasonably

453| calculated to lead to the discovery of admissible evidence.

454 4. The additional public records request is not overly

455 broad or unduly burdensome.

456 (9) LIMITATION ON POSTPRODUCTION REQUEST FOR ADDITIONAL

457 RECORDS.—

458 (a) In order to obtain public records in addition to those

459 provided under subsections (6), (7), and (8), collateral counsel

460 must file an affidavit in the trial court which:

461 1. Attests that collateral counsel has made a timely and

462 diligent search of the records repository.

463 2. Identifies with specificity those public records not at

464 the records repository.

465 3. Establishes that the additional public records are

466| either relevant to the subject matter of the postconviction
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proceeding or are reasonably calculated to lead to the discovery

of admissible evidence.

4. Must be served in accordance with subsection (4).

(b) The trial court may order a person or agency to

produce additional public records only upon finding that:

1. Collateral counsel has made a timely and diligent

search of the records repository.

2. Collateral counsel's affidavit identifies with

specificity those additional public records that are not at the

records repository.

3. The additional public records sought are either

relevant to the subject matter of a capital postconviction

proceeding or appear reasonably calculated to lead to the

discovery of admissible evidence.

4. The additional records request is not overly broad or

unduly burdensome.

(10) COPYING RECORDS.— The Secretary of State shall

provide the personnel, supplies, and any necessary equipment to

copy records held at the records repository.

(11) AUTHORITY OF THE COURT.—In proceedings under this

section the trial court may:

(a) Compel or deny disclosure of records.

(b) Conduct an inspection in camera.

(c) Extend the time periods in this section upon a showing

of good cause.

(d) Impose sanctions upon a party, person, Or agency

affected by this section, including initiating contempt

proceedings, taxing expenses, extending time periods, ordering
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495 facts to be established, and granting other relief.

496 (e) Resolve a dispute arising under this section unless

497 jurisdiction is in an appellate court.

498 (12) SCOPE OF PRODUCTION AND RESOLUTION OF PRODUCTION

499 ISSUES.—

500 (a) Unless otherwise limited, the scope of production

501| under any part of this section shall be that the public records

502 sought are not privileged or immune from production and are

503| either relevant to the subject matter of a postconviction

504| proceeding under Rule 3.851, Florida Rules of Criminal

505 Procedure, or are reasonably calculated to lead to the discovery

506 of admissible evidence.

507 (b) Counsel for a party objecting or moving to compel

508| production of public records pursuant to this section must file

509| a copy of the objection or motion directly with the trial court.

510 (c) The trial court may order mediation for a controversy

511 as to public records production pursuant to this section in

512 accord with Rules 1.700, 1.710, 1.720, and 1.730, Florida Rules

513 of Civil Procedure, or the trial court may refer such

514 controversy to a magistrate in accord with Rule 1.490, Florida

515 Rules of Civil Procedure.

516 (13) DESTRUCTION OF RECORDS.—Sixty days after a capital

517 sentence 1s carried out, after a defendant is released from

518 incarceration after the granting of a pardon or reversal of the

519 sentence, or after a defendant has been resentenced to a term of

520 years, the attorney general shall provide written notification

521 of this occurrence to the Secretary of State. After the

522 expiration of the 60 days, the Secretary of State may destroy
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523 the copies of the records held by the records repository that

524| pertain to that case, unless an objection to the destruction is

525 filed in the trial court and served upon the Secretary of State.

526 If no objection is served within the 60-day period, the records

527| may then be destroyed. If an objection is served, the records

528 shall not be destroyed until a final disposition of the

529| objection.

530 Section 13. Subsections (1), (2), (3), and (4) of section
531 27.710, Florida Statutes, are amended to read:

532 27.710 Registry of attorneys applying to represent persons
533 in postconviction capital collateral proceedings; certification
534 of minimum requirements; appointment by trial court.—

535 (1) The executive director of the Justice Administrative
536| Commission shall compile and maintain a statewide registry of
537 attorneys in private practice who have certified that they meet

538 the minimum requirements of s. 27.704(2), who have participated

539| 1in at least two capital trials or two capital sentencing

540| proceedings, who are available for appointment by the court

541 under this section to represent persons convicted and sentenced
542 to death in this state in postconviction collateral proceedings,
543| and who have attended within the last year a continuing legal
544 education program of at least 10 hours’ duration devoted

545 specifically to the defense of capital cases, if available.

546| Continuing legal education programs meeting the requirements of
547 this rule offered by The Florida Bar or another recognized

548| provider and approved for continuing legal education credit by
549| The Florida Bar shall satisfy this requirement. The failure to

550 comply with this requirement may be cause for removal from the
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551 list until the requirement is fulfilled. To ensure that

552 sufficient attorneys are available for appointment by the court,
553| when the number of attorneys on the registry falls below 50, the
554 executive director shall notify the chief judge of each circuit
555| by letter and request the chief judge to promptly submit the

556 names of at least three private attorneys who regularly practice
557 criminal law in that circuit and who appear to meet the minimum
558 requirements to represent persons in postconviction capital

559| collateral proceedings. The executive director shall send an

560 application to each attorney identified by the chief judge so
561 that the attorney may register for appointment as counsel in

562| postconviction capital collateral proceedings. As necessary, the
563| executive director may also advertise in legal publications and
564 other appropriate media for qualified attorneys interested in
565| registering for appointment as counsel in postconviction capital
566 collateral proceedings. Not later than September 1 of each year,
567 and as necessary thereafter, the executive director shall

568| provide to the Chief Justice of the Supreme Court, the chief

569 judge and state attorney in each judicial circuit, and the

570| Attorney General a current copy of its registry of attorneys who
571 are available for appointment as counsel in postconviction

572 capital collateral proceedings. The registry must be indexed by
573 judicial circuit and must contain the requisite information

574 submitted by the applicants in accordance with this section.

575 (2) To be eligible for court appointment as counsel in

576| postconviction capital collateral proceedings, an attorney must
577 certify on an application provided by the executive director

578 that he or she satisfies the minimum requirements for private
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counsel set forth in s. 27.704(2) and that he or she has

participated in at least two capital trials or two capital

sentencing proceedings.

(3) An attorney who applies for registration and court
appointment as counsel in postconviction capital collateral
proceedings must certify that he or she is counsel of record in

not more than nine fewr such proceedings and, if appointed to

represent a person in postconviction capital collateral
proceedings, shall continue such representation under the terms
and conditions set forth in s. 27.711 until the sentence is
reversed, reduced, or carried out or unless permitted to
withdraw from representation by the trial court. The court may
not permit an attorney to withdraw from representation without a
finding of sufficient good cause. The court may impose
appropriate sanctions if it finds that an attorney has shown bad
faith with respect to continuing to represent a defendant in a
postconviction capital collateral proceeding. This section does
not preclude the court from reassigning a case to a capital
collateral regional counsel following discontinuation of
representation if a conflict of interest no longer exists with
respect to the case.

(4) FEach private attorney who is appointed by the court to
represent a capital defendant must enter into a contract with

the Justice Administrative Commission Ehief Finaneial Officer.

If the appointed attorney fails to execute the contract within
30 days after the date the contract is mailed to the attorney,

the executive director shall notify the trial court. The Justice

Administrative Commission €hief Finaneiat Officer shall devetop
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enforce performance of the terms and conditions of the contract.

The Justice Administrative Commission shall approve uniform

contract forms for use in procuring the services of private

court-appointed counsel and uniform procedures and forms for use

by a court-appointed attorney in support of billing for attorney

fees, costs, and related expenses to demonstrate attorney

completion of specified duties. By signing such contract, the

attorney certifies that he or she intends to continue the
representation under the terms and conditions set forth in the
contract until the sentence 1is reversed, reduced, or carried out
or until released by order of the trial court.

Section 14. Subsections (3), (4), (5), (6), (7)), (9),

(12), (13), and (14) of section 27.711, Florida Statutes, are
amended to read:

27.711 Terms and conditions of appointment of attorneys as
counsel in postconviction capital collateral proceedings.—

(3) An attorney appointed to represent a capital defendant
is entitled to payment of the fees set forth in this section
only upon full performance by the attorney of the duties
specified in this section and approval of payment by the trial
court, and the submission of a payment request by the attorney,

subject to the availability of sufficient funding specifically

appropriated for this purpose. An—attorneymay not—be
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635| +the-exeeugtivedirecteor—and the court if it appears that

636 sufficient funding has not been specifically appropriated for
637 this purpose to pay any fees which may be incurred. The attorney
638 shall maintain appropriate documentation, including a current
639 and detailed hourly accounting of time spent representing the
640 capital defendant. The fee and payment schedule in this section
641 is the exclusive means of compensating a court-appointed

642 attorney who represents a capital defendant. When appropriate, a
643 court-appointed attorney must seek further compensation from the
644 Federal Government, as provided in 18 U.S.C. s. 3006A or other
645 federal law, in habeas corpus litigation in the federal courts.
646 (4) Upon approval by the trial court, an attorney

647 appointed to represent a capital defendant under s. 27.710 is
648| entitled to payment of the following fees by the Justice

049 Administrative Commission EhiefFinaneialOfficer:

650 (a) Regardless of the stage of postconviction capital

651 collateral proceedings, the attorney is entitled to $100 per

652| hour, up to a maximum of $2,500, after accepting appointment and
653 filing a notice of appearance.

654 (b) The attorney is entitled to $100 per hour, up to a

655 maximum of $20,000, after timely filing in the trial court the
656 capital defendant's complete original motion for postconviction
657 relief under the Florida Rules of Criminal Procedure. The motion
658| must raise all issues to be addressed by the trial court.

659| However, an attorney is entitled to fees under this paragraph if
660 the court schedules a hearing on a matter that makes the filing
661 of the original motion for postconviction relief unnecessary or

662 if the court otherwise disposes of the case.
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663 (c) The attorney is entitled to $100 per hour, up to a

664 maximum of $20,000, after the trial court issues a final order
665 granting or denying the capital defendant's motion for

666| postconviction relief.

667 (d) The attorney is entitled to $100 per hour, up to a

668 maximum of $20,000, after timely filing in the Supreme Court the
669| capital defendant's brief or briefs that address the trial

670 court's final order granting or denying the capital defendant's
671| motion for postconviction relief and the state petition for writ
672 of habeas corpus.

673 (e) The attorney is entitled to $100 per hour, up to a

674 maximum of $10,000, after the trial court issues an order,

675| pursuant to a remand from the Supreme Court, which directs the
676| trial court to hold further proceedings on the capital

677| defendant's motion for postconviction relief.

678 (f) The attorney is entitled to $100 per hour, up to a

679| maximum of $4,000, after the appeal of the trial court's denial
680 of the capital defendant's motion for postconviction relief and
681 the capital defendant's state petition for writ of habeas corpus
682| become final in the Supreme Court.

683 (g) At the conclusion of the capital defendant's

684| postconviction capital collateral proceedings in state court,
685 the attorney is entitled to $100 per hour, up to a maximum of
686 $2,500, after filing a petition for writ of certiorari in the
687 Supreme Court of the United States.

688 (h) If, at any time, a death warrant is issued, the

689 attorney is entitled to $100 per hour, up to a maximum of

690 $5,000. This payment shall be full compensation for attorney's
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fees and costs for representing the capital defendant throughout

the proceedings before the state courts of Florida.

The hours billed by a contracting attorney under this subsection
may include time devoted to representation of the defendant by
another attorney who is qualified under s. 27.710 and who has
been designated by the contracting attorney to assist him or
her.

(5) An attorney who represents a capital defendant may use
the services of one or more investigators to assist in
representing a capital defendant. Upon approval by the trial
court, the attorney is entitled to payment from the Justice

Administrative Commission Ehief Finaneiat Ooffiecer of $40 per

hour, up to a maximum of $15,000, for the purpose of paying for
investigative services.

(6) An attorney who represents a capital defendant is
entitled to a maximum of $15,000 for miscellaneous expenses,
such as the costs of preparing transcripts, compensating expert
witnesses, and copying documents. Upon approval by the trial

court, the attorney is entitled to payment by the Justice

Administrative Commission €hief FinaneiatOffiecer of up to

$15,000 for miscellaneous expenses, except that, if the trial
court finds that extraordinary circumstances exist, the attorney
is entitled to payment in excess of $15,000.

(7) An attorney who is actively representing a capital
defendant is entitled to a maximum of $500 per fiscal year for
tuition and expenses for continuing legal education that

pertains to the representation of capital defendants. Upon
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719 approval by the trial court, the attorney is entitled to payment

720| by the Justice Administrative Commission €Ehief Finanecial Offiecer

721 for expenses for such tuition and continuing legal education.
722 (9) An attorney may not represent more than ten five

723 defendants in capital postconviction litigation at any one time.
724 (12) The court shall monitor the performance of assigned
725| counsel to ensure that the capital defendant is receiving

726| quality representation. The court shall also receive and

7277 evaluate allegations that are made regarding the performance of

728 assigned counsel. The Justice Administrative Commission Ehief

729| Fiponeiot Offieer, the Department of Legal Affairs, #he

730| exeeuwtive direetor, or any interested person may advise the
731| court of any circumstance that could affect the quality of

732 representation, including, but not limited to, false or

733| fraudulent billing, misconduct, failure to meet continuing legal
734| education requirements, solicitation to receive compensation
735 from the capital defendant, or failure to file appropriate

736| motions in a timely manner.

737 (13) Prior to the filing of a motion for order approving
738 payment of attorney's fees, costs, or related expenses, the
739| assigned counsel shall deliver a copy of his intended billing,
740 together with supporting affidavits and all other necessary

741 documentation, to the Justice Administrative Commission Ehief

Aamad
&
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contractmanager. The Justice

743| Administrative Commission shall review the intended billing
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requirements. If the Justice Administrative Commission eentraect

manpager objects to any portion of the proposed billing, the
objection and reasons therefor shall be communicated to the
assigned counsel. The assigned counsel may thereafter file his
or her motion for order approving payment of attorney's fees,
costs, or related expenses together with supporting affidavits
and all other necessary documentation. The motion must specify

whether the Justice Administrative Commission Shief Financt

@D
He

s—eontract—manager objects to any portion of the billing
or the sufficiency of documentation and, if so, the reason

therefor. A copy of the motions and attachments shall be served

on the Justice Administrative Commission at least 5 business

days before the date of a hearing. The Justice Administrative

Commission has standing to appear before the court to contest

any motion for an order approving payment of attorney fees,

costs, or related expenses and may participate in a hearing on

the motion by use of telephonic or other communication

" +h fal N £ Tamarm a1 ALL A Vo At~ o o e o 1AL ah 1]
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econrtraetmanrager has not objected to any portion of the billing

or to the sufficiency of the documentation is not binding on the
court, which retains primary authority and responsibility for
determining the reasonableness of all billings for fees, costs,

and related expenses, subject to statutory limitations.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 7083 (2013)
Amendment No. 1
and transmits it to the warden, directing the warden to execute

the sentence at a time designated in the warrant.

(2) If, for any reason, the sentence is not executed
during the week designated, the warrant shall remain in full
force and effect and the sentence shall be carried out as
provided in s. 922.06.

Section 17. Subsection (1) of section 922.11, Florida
Statutes, i1s amended to read:

922.11 Regulation of execution.—

(1) The warden of the state prison or a deputy designated
by him or her shall be present at the execution. The warden

shall set the day for execution within the week designated by

the—Governe¥r in the warrant.
Section 18. Section 922.14, Florida Statutes, is amended
to read:

922.14 Issuance of warrant of execution Sentence—-of death
L £ . L Eio1 '_
(1) (a) The clerk of the Florida Supreme Court shall send a

letter to the Secretary of the Department of Corrections

certifying that a person convicted and sentenced to death,

before or after the effective date of this act, has:

1. Completed such person’s direct appeal and initial

postconviction proceeding in state court, and habeas corpus

proceeding and appeal therefrom in federal court; or

2. Allowed the time permitted for filing an initial

postconviction motion in state court, and habeas corpus petition

in federal court to expire.
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
828 (b) Upon receiving the letter of certification from the

829 clerk of the Florida Supreme Court, the Secretary of the

830 Department of Corrections shall immediately issue a warrant for

831 execution, directing the warden to execute the sentence within

832 180 days, at a time designated in the warrant. The Secretary

833| may not issue more than three warrants in any 90-day period,

834 regardless of how many letters of certification he or she

835| receives. If in any 90-day period the Secretary receives more

836 than three letters of certification, the Secretary shall issue

837 warrants on the three persons who were sentenced to death

838 earliest.

839 (2) If a death sentence 1s not executed because of

840| unjustified failure of the the Secretary of the Department of

841 Corrections or the Governor to issue a warrant, or for any other

842| unjustifiable reason, on application of the Department of Legal
843| Affairs, the Supreme Court shall issue a warrant directing the
844 sentence to be executed during a week designated in the warrant.
845 Section 19. Section 924.055, Florida Statutes, is amended
846| to read:

847 924.055 Postconviction review in capital cases;

848 legislative findings and intent.-—

849 (1) It is the intent of the Legislature to reduce delays
850 in capital cases and to ensure that all appeals and

851| postconviction actions in capital cases are resolved as soon as

852| possible within 5 —years after the date a sentence of death is

853 imposed in the circuit court. All—ecapital—posteconvietion—actions
854 mirat I £i1lad -~ PN TIPS PP I A PN =l S S LIPS I S RN £

T o T LA [ N S WL W 3 o C()._L_L_Y o tJUOO_LJ\J_LC T T T _LllltJUQ_Lk,_Lull A - (&1
855 annt A~ £ Aaoa+h ol a Al sy Airr g ey o g~ e~ ] £ + 1
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 7083 (2013)
Amendment No. 1
884 court judge involved in the case.

885 (2) In a capital postconviction proceeding in which it has

886| Dbeen determined that an attorney of record provided

887 constitutionally deficient representation and relief has been

888 granted as a result of such determination, after the highest

889 court having jurisdiction to review such determination has

890 issued its final order affirming the determination, the court

891| making such determination shall furnish a copy of the findings

892 to The Florida Bar for appropriate disciplinary action.

893 Section 21. Section 924.057, Florida Statutes, 1s amended
894 to read:

895 (Substantial rewording of section. See
896 s. 924.057, F.S., for present text.)
897 924.057 Capital postconviction proceedings; legislative

898 intent.--The legislature acknowledges the past efforts made by

899| the judicial branch in establishing rules of criminal procedure

900 that make the capital postconviction process fair and more

901 efficient. The legislature also recognizes and commends the

902 judicial branch for continuing these efforts by issuing

903| Administrative Order AOSC13-11, which creates a Capital

904 Postconviction Proceedings Subcommittee of the Criminal Court

905 Steering Committee, and directs the Subcommittee to undertake a

906 comprehensive review of capital postconviction proceedings, and

907 to make recommendations to the Florida Supreme Court whether

908 court rules should be amended to improve the overall efficiency

909 of the capital postconviction process. In support of these

910 efforts, the legislature expresses its intent that capital

911| postconviction proceedings be conducted in accordance with court
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
rules, and that courts strictly adhere to the timeframes and

postconviction motion content requirements established therein.

Section 22. Sections 924.058, 924.059, and 924.395,

Florida Statutes, are repealed.

Section 23. 1If any provision of this act or the

application thereof to any person or circumstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect without the

invalid provision or application, and to this end the provisions

of this act are declared severable.

Section 24. Effective July 1, 2013, four full-time

equivalent positions with associated salary and rate of 220,000

are authorized and $417,338 in recurring funds from the General

Revenue Fund and $14,832 in nonrecurring general revenue is

appropriated to the Justice Administration Commission for the

creation of the northern region office of the Capital Collateral

Regional Counsel as provided in this act.

Section 25. This act shall take effect July 1, 2013.

TITLE AMENDMENT
Remove everything before the enacting clause and insert:
An act relating to the death penalty; providing a short title;
amending s. 27.40, F.S.; requiring the court to appoint the
capital collateral regional counsel to represent persons
convicted and sentenced to death in clemency proceedings;
amending s. 27.51, F.S.; removing the court’s authority to

appoint a public defender to represent a person convicted and
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Bill No. CS/HB 7083 (2013)
Amendment No. 1
940 sentenced to death in clemency proceedings; amending s. 27.511,

941 F.S., removing the court’s authority to appoint the office of
942 criminal conflict and civil regional counsel to represent a

943| person convicted and sentenced to death in clemency proceedings;
944 amending s. 27.5303, F.S., removing the court’s authority to
945 appoint a public defender to represent an indigent person

946| convicted and sentenced to death in clemency proceedings;

947 amending s. 27.5304, F.S.; requiring funds used to compensate
948 court-appointed attorneys who represent a person convicted and
949| sentenced to death in clemency proceedings to be paid by the
950| Justice Administrative Commission rather than the Department of
951| Corrections; amending s. 27.7001, F.S.; removing legislative
952 intent language indicating that collateral representation of
953 persons convicted and sentenced to death should not include

954 representation during clemency proceedings; repealing s.

955 27.701(2), F.S., relating to a pilot project using registry

956 attorneys to provide capital collateral counsel services in the
957 northern region of the Capital Collateral Regional Counsel;

958 amending s. 27.702, F.S., authorizing the capital collateral
959 regional counsel to represent persons convicted and sentenced to
960| death in clemency proceedings; removing language requiring the
961 capital collateral regional counsel to only file postconviciton
962 actions authorized by statute; amending s. 27.703, F.S.;

963| prohibiting the capital collateral regional counsel and

964 replacement regional counsel from accepting an appointment or
965 taking and action that creates an actual conflict of interest;
966| describing actual conflict of interest; amending s. 27.7045,

967 F.S.; prohibiting an attorney from representing a person charged

466693 - h7083-strike.docx
Published On: 4/15/2013 7:36:26 PM
Page 35 of 38




968
969
970
971
972
973
974
975
976
977
978
979
980
981
982
983
984
985
986
987
988
989
990
991
992
993
994
995

COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 7083 (2013)
Amendment No. 1
with a capital offense in specified proceedings for five years

if in two separate instances a court, in a capital
postconviction proceeding, determined that the attorney provided
constitutionally deficient representation and relief was
granted; amending s. 27.7081, F.S.; providing definitions;
establishing procedures for public records production in
postconviction capital cases proceedings; amending s. 27.710,
F.S.; requiring private registry attorneys appointed by the
court to represent persons in postconviction capital proceedings
to meet certain criteria; requiring private registry attorneys
appointed by the court to represent persons in postconviction
capital proceedings to contract with the Justice Administrative
Commission rather than the Chief Financial Officer; specifying
that the Justice Administrative Commission is the contract
manager and requiring the Justice Administrative Commission to
approve uniform contract forms and procedures; amending s.
27.711, F.S.; replacing references to the “Chief Financial
Officer” with “Justice Administrative Commission” for purposes
of paying private registry attorneys appointed by the court to
represent persons in postconviction capital proceedings;
permitting private registry attorneys appointed by the court to
represent persons in postconviction capital proceedings to
represent no more than ten, rather than five, defendants in
capital postconvcition litigation at any one time; amending s.
922.095, F.S.; requiring persons convicted and sentenced to
death to pursue all possible collateral remedies in state court
in accordance with the Florida Rules of Criminal Procedure

rather than in accordance with statute; amending s. 922.052,
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996 F.S.; requiring the sheriff to send the record of a person’s

997 conviction and death sentence to the clerk of the Florida

998 Supreme Court; specifying that a sentence shall not be executed

999| wuntil the Governor or Secretary of the Department of Corrections
1000 issues a warrant; amending s. 922.11, F.S.; requiring the warden
1001 to set the day for execution within the week designated in the
1002 warrant; amending s. 922.14, F.S.; requiring the clerk of the
1003 Florida Supreme Court to send a letter to the Secretary of the
1004 Department of Corrections certifying that a person convicted and
1005| sentenced to death meets certain criteria; requiring the
1006| Secretary to immediately issue a warrant upon receipt of the
1007 clerk’s letter of certification directing the warden to execute
1008| the sentence within 180 days; prohibiting the Secretary from
1009| 4issuing more than three warrants in a 90-day period; specifying
1010| how the Secretary shall select which warrants to issue if he or
1011 she receives more than three letters of certification within a
1012 90-day period; amending s. 924.055, F.S.; removing obsolete
1013 language requiring capital postconviction motions to be filed in
1014 accordance with statute; requiring capital postconviction
1015| motions to be filed in accordance with the Florida Rules of
1016| Criminal Procedure; amending s. 924.056, F.S.; requiring the
1017 Florida Supreme Court to annually report certain information
1018 regarding capital postconviction cases to the Legislature;
1019 requiring courts to report specified findings of ineffective
1020 assistance of counsel to The Florida Bar; amending s. 924.057,
1021 F.S.; creating legislative intent regarding postconviction
1022| proceedings in capital cases; repealing sections 924.058,

1023 924.059, and 924.395, F.S.; relating to postconviction capital
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1024 case proceedings; providing for severability; providing an

1025 appropriation; providing an effective date.
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