Florida Senate - 2014 CS for CS for SB 522

By the Committees on Appropriations; and Children, Families, and
Elder Affairs; and Senators Grimsley and Detert

576-01909-14 2014522c2
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A bill to be entitled
An act relating to involuntary civil commitment of
sexually violent predators; amending s. 394.912, F.S.;
redefining terms; creating s. 394.9125, F.S.;
authorizing and requiring a state attorney to refer
certain persons for civil commitment under certain
circumstances; requiring the state attorney to notify
county and municipal jails of a referral within a
specified timeframe; authorizing the state attorney to
file a petition requesting that a person be taken into
custody for civil commitment proceedings; requiring a
judge to order a person into custody for civil
commitment proceedings upon making specified findings;
amending s. 394.913, F.S.; requiring the agency with
jurisdiction over a person who has been convicted of a
sexually violent offense to give written notice to the
multidisciplinary team as soon as practicable after
receipt into custody of such person in a county or
municipal jail facility; authorizing the
multidisciplinary team to consult with law enforcement
agencies and victim advocate groups as part of the
assessment and evaluation process; authorizing a
clinical evaluation; requiring a second clinical
evaluation under certain circumstances; requiring the
Department of Children and Families to recommend that
the state attorney file a civil commitment petition
under certain circumstances; requiring the department
to send a recommendation to the state attorney for

further review under certain circumstances if a person
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does not meet the definition of a sexually violent
predator; requiring the multidisciplinary team to
reexamine the case under certain circumstances;
revising the timeframes for the written assessment;
requiring the multidisciplinary team to give equal
consideration to an attempt, criminal solicitation, or
conspiracy to commit certain offenses as it does to
the commission of such offenses; amending s. 394.9135,
F.S.; providing for certain released persons to be
taken into custody by the Department of Children and
Families; authorizing the state attorney to file,
within a specific timeframe, a petition alleging that
a person released from a local detention facility was
not referred as required before release because of a
mistake, oversight, or intentional act or was referred
for commitment consideration but released rather than
transferred to custody, as required, due to a mistake,
oversight, or intentional act; requiring a judge to
order that a person so released be taken into custody
and delivered to an appropriate secure facility under
certain circumstances; amending s. 394.914, F.S.;
authorizing the state attorney to file a petition for
civil commitment regardless of the multidisciplinary
team’s recommendation; amending s. 394.918, F.S.,
authorizing the petitioner and respondent to present
evidence at a civil commitment probable cause hearing;
amending s. 394.926, F.S.; requiring the department to
provide written notice of placement of a person in the

department’s custody to a victim of such person;
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requiring the department to notify the Department of
Corrections, the Department of Law Enforcement, and
the sheriff of the county in which such person intends
to reside of the release of a sexually violent
predator or a person who is in custody; requiring the
Department of Children and Families to enroll certain
persons in an arrest notification program and to
notify the state attorney upon receiving an arrest
alert; amending s. 394.931, F.S.; requiring the
Department of Corrections to collect recidivism
information; amending s. 943.053, F.S.; requiring the
Department of Law Enforcement to provide the
Department of Children and Families access to the
arrest notification program; providing for

severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1), (3), (7), and (11) of section
394.912, Florida Statutes, are amended, and paragraph (i) is
added to subsection (9) of that section, to read:

394.912 Definitions.—As used in this part, the term:

(1) “Agency with jurisdiction” means the entity agemey that
releases, upon lawful order or authority, a person who is
serving a sentence in the custody of the Department of
Corrections, a person who was adjudicated delingquent and is
committed to the custody of the Department of Juvenile Justice,
¥ a person who was involuntarily committed to the custody of

the Department of Children and Families Family—Serviees upon an
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adjudication of not guilty by reason of insanity, or a person

who 1s serving a sentence in a county or municipal jail for a

sexually violent offense as defined in paragraph (9) (i) .

(3) “Department” means the Department of Children and
Families Famity—Serviees.
(7) “Secretary” means the secretary of the Department of

Children and Families Family—Serviees.

(9) “Sexually violent offense” means:

(i) A criminal offense in which the state attorney refers a

person to the department for civil commitment proceedings

pursuant to s. 394.9125.

(11) “Total confinement” means that the person is currently
being held in any physically secure facility being operated or
contractually operated for the Department of Corrections, the
Department of Juvenile Justice, or the Department of Children
and Families Family—Serviees. A person shall also be deemed to
be in total confinement for applicability of provisions under
this part if:

(a) The person is serving an incarcerative sentence under
the custody of the Department of Corrections or the Department
of Juvenile Justice and is being held in any other secure
facility for any reason;

(b) The person is serving a sentence in a county or

municipal jail for a sexually violent offense as defined in

paragraph (9) (i); or

(c) A court or the agency with jurisdiction determines that

the person who is being held should have been lawfully released

at an earlier date and that the provisions of this part would

have been applicable to the person on the date that he or she
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117 should have been lawfully released.
118 Section 2. Section 394.9125, Florida Statutes, 1is created
119| to read:

120 394.9125 State attorney; authority to refer a person for

121 civil commitment.—

122 (1) A state attorney shall refer a person to the department

123 for civil commitment proceedings if:

124 (a) The state attorney receives an arrest alert on the

125| person pursuant to s. 394.926(4); and

126 (b) The person is subsequently sentenced to a term of

127 imprisonment in a county or municipal jail for any criminal

128 offense.

129 (2) A state attorney may refer a person to the department

130 for civil commitment proceedings if the person:

131 (a) Is required to register as a sexual offender pursuant
132] to s. 943.0435;

133 (b) Has previously been convicted of a sexually violent

134 offense as defined in s. 394.912(9) (a)-(h); and

135 (c) Has been sentenced to a term of imprisonment in a

136| county or municipal jail for any criminal offense.

137 (3) A state attorney who refers a person for civil

138 commitment pursuant to subsection (1) or subsection (2) shall

139| notify the county or municipal jail to which the person has been

140 sentenced within 24 hours after the referral is made.

141 (4) (a) If a person 1is sentenced to a term of imprisonment

142 in a county or municipal jail but is not subsequently totally

143| confined in the jail due to receiving credit for time served,

144 the state attorney may file a petition with the circuit court

145| within 120 hours after such person’s sentencing proceeding
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146 requesting the court to order such person into the department’s

147 custody for purposes of initiating civil commitment proceedings.

148 (b) If the judge determines that there is probable cause to

149| Dbelieve that the person should have been referred to the

150 department pursuant to subsection (1) or subsection (2) but that

151 the referral was not made because the person was not totally

152 confined in a county or municipal jail due to receiving credit

153 for time served, the judge shall order that the person be taken

154 into custody and delivered to the custody of the department for

155| civil commitment proceedings.

156 Section 3. Section 394.913, Florida Statutes, 1s amended to
157 read:
158 394.913 Notice to state attorney and multidisciplinary team

159 of release of sexually violent predator; establishing

160 multidisciplinary teams; information to be provided to

161| multidisciplinary teams.—

162 (1) The agency with jurisdiction over a person who has been
163| convicted of a sexually violent offense shall give written

164 notice to the multidisciplinary teamy and shall provide a copy

165 of the notice to the state attorney of the circuit in which

166| where that person was last convicted of a sexually violent

167 offense. If the person has never been convicted of a sexually
168| wviolent offense in this state but has been convicted of a

169| sexually violent offense in another state or in federal court,
170 the agency with jurisdiction shall give written notice to the
171 multidisciplinary team and a copy to the state attorney of the
172 circuit in which where the person was last convicted of any

173| offense in this state. If the person is being confined in this

174 state pursuant to interstate compact and has a prior or current
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conviction for a sexually violent offense, the agency with
jurisdiction shall give written notice to the multidisciplinary

team and shall provide a copy to the state attorney of the

circuit in which where the person plans to reside upon release
or, if no residence in this state is planned, the state attorney
in the circuit in which whe¥re the facility from which the person
to be released is located. Except as provided in s. 394.9135,
the written notice must be given:

(a) At least 545 days before p¥rier—+e the anticipated
release from total confinement of a person serving a sentence in
the custody of the Department of Corrections, except that in the
case of a person persens who is are totally confined for a
period of less than 545 days, written notice must be given as
soon as practicable;

(b) At least 180 days before prier—te the anticipated
release from residential commitment of a person committed to the
custody of the Department of Juvenile Justice, except that in
the case of a person persons who is are committed to a low or
moderate risk facility, written notice must be given as soon as
practicable; ex

(c) At least 180 days before prier—te the anticipated
hearing regarding possible release of a person committed to the
custody of the department who has been found not guilty by
reason of insanity or mental incapacity of a sexually violent
offense; or=

(d) At least 180 days before the anticipated release from

total confinement of a person serving a sentence in a county or

municipal jail, except that in the case of a person who is

totally confined for a period of less than 180 days, written
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204 notice must be given as soon as practicable.

205 (2) The agency having jurisdiction shall provide the

206| multidisciplinary team with the following information:

207 (a) The person’s name; identifying characteristics;

208 anticipated future residence; the type of supervision the person
209| will receive in the community, if any; and the person’s offense
210 history;

211 (b) The person’s criminal history, including police

212 reports, victim statements, presentence investigation reports,
213| postsentence investigation reports, if available, and any other
214| documents containing facts of the person’s criminal incidents or
215 indicating whether the criminal incidents included sexual acts
216 or were sexually motivated;

217 (c) Mental health, mental status, and medical records,

218 including all clinical records and notes concerning the person;
219 (d) Documentation of institutional adjustment and any

220 treatment received and, in the case of an adjudicated delinquent
221 committed to the Department of Juvenile Justice, copies of the
2272 most recent performance plan and performance summary; and

223 (e) If the person was returned to custody after a period of
224 supervision, documentation of adjustment during supervision and
225| any treatment received.

226 (3) (a) The secretary or his or her designee shall establish
227 a multidisciplinary team or teams.

228 (b) Each team shall include, but need +s not be limited to,

229 two licensed psychiatrists or psychologists or one licensed
230| psychiatrist and one licensed psychologist.

231 (c) The multidisciplinary team shall assess and evaluate

232| each person referred to the team. The assessment and evaluation
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233| must shatdt include a review of the person’s institutional
234 history and treatment record, if any, the person’s criminal
235| background, and any other factor that is relevant to the
236| determination of whether the sweh person is a sexually violent
237| predator.
238 (d) The multidisciplinary team may consult with law

239| enforcement agencies and victim advocate groups during the

240 assessment and evaluation process. A clinical evaluation of the

241| person may be conducted. A second clinical evaluation must be

242 conducted if a member of the multidisciplinary team questions

243 the conclusion of the first clinical evaluation. All members of

244 the multidisciplinary team shall review, at a minimum, the

245 information provided in subsection (2) and any clinical

246| evaluation before making a recommendation pursuant to paragraph
247 (f) .

248 (e) ey Before recommending that a person meets the

249 definition of a sexually violent predator, the person must be
250 offered a personal interview. If the person agrees to

251| participate in a personal interview, at least one member of the
252 team who is a licensed psychiatrist or psychologist must conduct
253 a personal interview of the person. If the person refuses to

254 fully participate in a personal interview, the multidisciplinary

255| team may proceed with its recommendation without the a—persenat

256 interview ef—+thepersen.

257 (f) After all clinical evaluations have been completed, the

258 department shall provide to the state attorney a written

259| assessment and recommendation as to whether the person meets the

260 definition of a sexually violent predator.

261 1. The department must recommend that the state attorney
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file a petition for civil commitment if at least two members of

the multidisciplinary team determine that the person meets the

definition of a sexually violent predator.

2. When the department determines that a person who has

received a clinical evaluation does or does not meet the

definition of a sexually violent predator, the written

assessment and recommendation shall be sent to the state

attorney. If the state attorney questions, in writing, the

determination that the person does or does not meet the

definition of a sexually violent predator, the multidisciplinary

team must reexamine the case before a final written assessment

and recommendation is provided to the state attorney.

(g)+e The Attorney General’s Office shall serve as legal

counsel to the multidisciplinary team.

(h)4erd~ After all clinical evaluations have been

completed, but at least 1 month before the person’s scheduled

release date, if the referral date is at least 90 days before

the person’s scheduled release date, the multidisciplinary team

shall provide to the state attorney Within 180 days—after

there——shall—Pe a written assessment and
recommendation as to whether the person meets the definition of

a sexually violent predator and—ea—writtenrecommendation;—which

erpey. 1f the referral date is

less than 90 days before the person’s expiration of sentence,

the multidisciplinary team shall provide to the state attorney a

written assessment and recommendation as to whether the person

meets the definition of a sexually violent predator as soon as

is practicable before the person’s expiration of sentence. The

written recommendation shall be provided by the Department of
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Children and Families Family—Serviees and must shatd include the

written report of the multidisciplinary team.
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4) The multidisciplinary team shall give equal

consideration in the evaluation and assessment of an offender

criminal
777.04, to
394.912(9) as

it does in the evaluation and assessment of an offender who

whose sexually violent offense was an attempt,

solicitation, or conspiracy, in violation of s.

commit a sexually violent offense enumerated in s.

completed such an enumerated sexually violent offense. A rule or

policy may not be established which reduces the level of

consideration because the sexually violent offense was an

attempt, criminal solicitation, or conspiracy.

(5) 4y The—provisieons—of This section 1is a¥e not
jurisdictional, and failure to comply with it £hem in no way
prevents the state attorney from proceeding against a person
otherwise subject to

Section 394.9135,

the—provisiens—ef this part.

Section 4. Florida Statutes, is amended

to read:
394.9135 Immediate releases from total confinement;
transfer of person to department; time limitations on

assessment, notification, and filing petition to hold in

custody; filing petition after release; order into custody of

department after release.—

(1) (a)

If the anticipated release from total confinement of
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320 a person who has been convicted of a sexually violent offense
321| becomes immediate for any reason, the agency with jurisdiction

322 shall upon immediate release from total confinement transfer

323 that person to the custody of the department efChildren—and

324| ZFemilyServiees to be held in an appropriate secure facility.
325 (b) If a person who committed a sexually violent offense

326| and who is serving an incarcerative sentence under the custody

327 of the Department of Corrections or the Department of Juvenile

328 Justice is released from a local detention facility, the state

329| attorney, as designated in s. 394.913, may file a petition with

330 the circuit court within 120 hours after the person’s release

331 alleging that:

332 1. Section 394.913 or this section requires that the person

333 be referred for consideration for civil commitment before

334 release and the person was not referred because of a mistake,

335 oversight, or intentional act; or

336 2. The person was referred for commitment consideration

337 but, through a mistake, oversight, or intentional act, was

338 released rather than transferred to the custody of the

339| Department of Children and Families as required by this part.
340

341 If the judge determines that there is probable cause to believe

342 that the person was released in contravention of s. 394.913 or

343 this section, the judge shall order the person to be taken into

344 custody and delivered to an appropriate secure facility

345| designated by the Department of Children and Families.

346 (2) Within 72 hours after transfer pursuant to paragraph

347 (1) (a) or receipt into the department’s custody pursuant to

348 paragraph (1) (b) or s. 394.9125(4), the multidisciplinary team
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shall assess whether the person meets the definition of &

sexually violent predator as defined in s. 394.912. If at least

two members of the multidisciplinary team, after all clinical

evaluations have been conducted, determine determines that the

person does not meet the definition of a sexually violent
predator, that person shall be immediately released. If the
multidisciplinary team determines that the person meets the
definition of a sexually violent predator, the team shall
provide the state attorney, as designated by s. 394.913, with
its written assessment and recommendation within the 72-hour
period or, if the 72-hour period ends after 5 p.m. on a working
day or on a weekend or holiday, within the next working day
thereafter.

(3) Within 48 hours after receipt of the written assessment
and recommendation from the multidisciplinary team, the state
attorney, as designated in s. 394.913, may file a petition with
the circuit court alleging that the person is a sexually violent
predator and stating facts sufficient to support the sueh
allegation. If a petition is not filed within 48 hours after
receipt of the written assessment and recommendation by the
state attorney, the person shall be immediately released, except
that, i1f the 48-hour period ends after 5 p.m. on a working day
or on a weekend or holiday, the petition may be filed on the
next working day without resulting in the person’s release. If a
petition is filed pursuant to this section and the judge
determines that there is probable cause to believe that the
person is a sexually violent predator, the judge shall order
that the person be maintained in custody and held in an

appropriate secure facility for further proceedings in
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accordance with this part.

(4) The—provisions—of This section is a¥e not
jurisdictional, and failure to comply with the time limitations+
which results in the release of a person who has been convicted
of a sexually violent offensey is not dispositive of the case

and does not prevent the state attorney from proceeding against

a person otherwise subject to thepreovisiens—ef this part.
Section 5. Section 394.914, Florida Statutes, is amended to
read:
394.914 Petition; contents.—After Feldowing receipt from

the multidisciplinary team of the written assessment and

positive or negative recommendation as to whether the person

meets the definition of a sexually violent predator frem—the

muttidiseipltinary—team, the state attorney, in accordance with
s. 394.913, may file a petition with the circuit court alleging
that the person is a sexually violent predator and stating facts
sufficient to support such allegation. A Ne fee may not shadd be
charged for the filing of a petition under this section.

Section 6. Subsection (3) of section 394.918, Florida
Statutes, is amended to read:

394.918 Examinations; notice; court hearings for release of
committed persons; burden of proof.—

(3) The court shall hold a limited hearing to determine
whether there is probable cause to believe that the person’s
condition has so changed that it is safe for the person to be at
large and that the person will not engage in acts of sexual
violence if discharged. The person has the right to be

represented by counsel at the probable cause hearing and the

right+—ut—+the persen—isnet—entitled to be present. Both the

Page 14 of 18

CODING: Words strieken are deletions; words underlined are additions.




407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435

Florida Senate - 2014 CS for CS for SB 522

576-01909-14 2014522c2

petitioner and the respondent may present evidence that the

court may weigh and consider. If the court determines that there

is probable cause to believe it is safe to release the person,
the court shall set a trial before the court on the issue.

Section 7. Section 394.926, Florida Statutes, 1s amended to
read:

394.926 Notice to victims and others of release of persons
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(1) As soon as is practicable, the department shall give

written notice of the release of a person in the custody of the
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victim of the eemmitted person who is alive and whose address is
known to the department or, if the victim is deceased, to the
victim’s family, if the family’s address is known to the
department. Failure to notify is not a reason for postponement
of release. This section does not create a cause of action
against the state or an employee of the state acting within the
scope of the employee’s employment as a result of the failure to
notify pursuant to this part.

(2) If a person in the custody of the department sexgallty

sz~
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gEte¥r who has an active or pending term of probation,
community control, parole, conditional release, or other court-
ordered or postprison release supervision is released from
egstedy, the department must immediately notify the Department
of Corrections’ Office of Community Corrections in Tallahassee.

The Parole Commission must also be immediately notified of any

releases of a person sexgarty—vietent—predater who has an active
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436 or pending term of parole, conditional release, or other
437| postprison release supervision that is administered by the
438| Parole Commission.

439 (3) If a person in the custody of the department is

440 released, the department must notify the Department of Law

441 Enforcement and the sheriff of the county in which the person

442 intends to reside, or if unknown, the sheriff of the county in

443| which the person was last convicted.

444 (4) (a) The department, in conjunction with the Department

445 of Law Enforcement, shall enroll and maintain a sexually violent

446 offender in the arrest notification program through the Florida

447 Criminal Justice Network maintained by the Department of Law

448 Enforcement upon such offender’s release from the department’s

449 custody. Upon receiving an alert that a sexually violent

450 offender has been arrested for a criminal offense subsequent to

451 his or her release, the department must immediately notify the

452 state attorney of the circuit in which the arrest occurred.

453 (b) As used in this subsection, the term “sexually violent

454 offender” means a person who has been committed to the

455 department as a sexually violent predator or who has been in the

456| department’s custody based upon a court finding of probable

457 cause to believe the person is a sexually violent predator.

458 Section 8. Section 394.931, Florida Statutes, is amended to
459 read:
460 394.931 Quarterly and annual reports.—Begianing—Juolty—1

401 3999, The Department of Corrections shall collect information
462 and compile quarterly reports with statistics profiling inmates
463 released the previous quarter who fit the criteria and were

464 referred to the Department of Children and Families Family
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465| <Serviees pursuant to this act. Fheeguarterly reports—must—be
466| producedbeginning Oetober 173999 At a minimum, the

467| information that must be collected and compiled for inclusion in
468| the reports includes: whether the qualifying offense was the

469 current offense or the prior offense; the offender’s most

470 serious sexual offense; the total number of distinct victims of
471 the sexual offense; whether the victim was known to the

472 offender; whether the sexual act was consensual; whether the
473 sexual act involved multiple victims; whether direct violence
474| was involved in the sexual offense; the age of each victim at
475| the time of the offense; the age of the offender at the time of
476 the first sexual offense; whether a weapon was used; length of
477 time since the most recent sexual offense; and the total number

478 of prior and current sexual offense sexuwal—effense convictions.

479| The Department of Corrections shall compile recidivism data on

480 those referred, detained, or committed to the department I=

481| odditreon—the department—of Childrenand Family Services—shalld
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483| +heprovisieons—efthispart.

484 Section 9. Subsection (14) is added to section 943.053,

485 Florida Statutes, to read:

486 943.053 Dissemination of criminal justice information;
487 fees.—
488 (14) Notwithstanding any other law, the department shall

489| provide to the Sexually Violent Predator Program within the

490 Department of Children and Families online access to the arrest

491| notification program through the Florida Criminal Justice

492| Network to be used solely in support of the duties of the

493| Department of Children and Families as provided in s.
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495 Section 10. If any provision of this act or its application

496| to any person or circumstance is held invalid, the invalidity

497| does not affect other provisions or applications of this act

498| which can be given effect without the invalid provision or

499| application, and to this end the provisions of this act are

500 severable.

501 Section 11. This act shall take effect July 1, 2014.
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