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LEGISLATIVE ACTION

Senate . House
Floor: 1/AD/2R . Floor: SAl/C
04/22/2015 03:03 PM . 04/24/2015 09:11 AM

Senator Simmons moved the following:

Senate Amendment (with title amendment)

Delete lines 156 - 343

and insert:

Section 6. The Division of Law Revision and Information is

directed to create part VII of chapter 501, Florida Statutes,

consisting of ss. 501.991-501.997, Florida Statutes, to be
entitled the “Patent Troll Prevention Act.”

Section 7. Section 501.991, Florida Statutes, is created to
read:

501.991 Legislative intent.—
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(1) The Legislature recognizes that it is preempted from

passing any law that conflicts with federal patent law. However,

the Legislature recognizes that the state is dedicated to

building an entrepreneurial and business-friendly economy where

businesses and consumers alike are protected from abuse and

fraud. This includes protection from abusive and bad faith

demands and litigation.

(2) Patents encourage research, development, and

innovation. Patent holders have a legitimate right to enforce

their patents. The Legislature does not wish to interfere with

good faith patent litigation or the good faith enforcement of

patents. However, the Legislature recognizes a growing issue:

the frivolous filing of bad faith patent claims that have led to

technical, complex, and especially expensive litigation.

(3) The expense of patent litigation, which may cost

millions of dollars, can be a significant burden on companies

and small businesses. Not only do bad faith patent infringement

claims impose undue burdens on individual businesses, they

undermine the state’s effort to attract and nurture

technological innovations. Funds spent to help avoid the threat

of bad faith litigation are no longer available for serving

communities through investing in producing new products, helping

businesses expand, or hiring new workers. The Legislature wishes

to help businesses avoid these costs by encouraging good faith

assertions of patent infringement and the expeditious and

efficient resolution of patent claims.

Section 8. Section 501.992, Florida Statutes, is created to
read:

501.992 Definitions.—As used in this part, the term:
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(1) “Demand letter” means a letter, e-mail, or other

written communication asserting or claiming that a person has

engaged in patent infringement.

(2) “Institution of higher education” means an educational

institution as defined in 20 U.S.C. s. 1001 (a).

(3) “Target” means a person residing in, incorporated in,

or organized under the laws of this state who purchases, rents,

leases, or otherwise obtains a product or service in the

commercial market which is not for resale in the commercial

market and who:

(a) Has received a demand letter or against whom a written

assertion or allegation of patent infringement has been made; or

(b) Has been threatened in writing with litigation or

against whom a lawsuit has been filed alleging patent

infringement.

Section 9. Section 501.993, Florida Statutes, is created to
read:

501.993 Bad faith assertions of patent infringement.—A

person may not make a bad faith assertion of patent

infringement.

(1) A court may consider the following factors as evidence

that a person has made a bad faith assertion of patent

infringement:

(a) The demand letter does not contain the following

information:

1. The patent number;

2. The name and address of the patent owner and assignee,

if any; and

3. Factual allegations concerning the specific areas in
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which the target’s products, services, or technology infringe or

are covered by the claims in the patent.

(b) Before sending the demand letter, the person failed to

conduct an analysis comparing the claims in the patent to the

target’s products, services, or technology, or the analysis did

not identify specific areas in which the target’s products,

services, and technology were covered by the claims of the

patent.

(c) The demand letter lacked the information listed under

paragraph (a), the target requested the information, and the

person failed to provide the information within a reasonable

period.

(d) The demand letter requested payment of a license fee or

response within an unreasonable period.

(e) The person offered to license the patent for an amount

that is not based on a reasonable estimate of the wvalue of the

license.

(f) The claim or assertion of patent infringement is

unenforceable, and the person knew, or should have known, that

the claim or assertion was unenforceable.

(g) The claim or assertion of patent infringement is

deceptive.

(h) The person, including its subsidiaries or affiliates,

has previously filed or threatened to file one or more lawsuits

based on the same or a similar claim of patent infringement and:

1. The threats or lawsuits lacked the information listed

under paragraph (a); or

2. The person sued to enforce the claim of patent

infringement and a court found the claim to be meritless.
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(1) Any other factor the court finds relevant.

(2) A court may consider the following factors as evidence

that a person has not made a bad faith assertion of patent

infringement:

(a) The demand letter contained the information listed

under paragraph (1) (a).

(b) The demand letter did not contain the information

listed under paragraph (1) (a), the target requested the

information, and the person provided the information within a

reasonable period.

(c) The person engaged in a good faith effort to establish

that the target has infringed the patent and negotiated an

appropriate remedy.

(d) The person made a substantial investment in the use of

the patented invention or discovery or in a product or sale of a

product or item covered by the patent.

(e) The person is the inventor or joint inventor of the

patented invention or discovery, or in the case of a patent

filed by and awarded to an assignee of the original inventor or

joint inventors, is the original assignee.

(f) The person has:

1. Demonstrated good faith business practices in previous

efforts to enforce the patent, or a substantially similar

patent; or

2. Successfully enforced the patent, or a substantially

similar patent, through litigation.

(g) Any other factor the court finds relevant.

Section 10. Section 501.994, Florida Statutes, is created

to read:
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501.994 Bond.—If a person initiates a proceeding against a

target in a court of competent jurisdiction, the target may move

that the proceeding involves a bad faith assertion of patent

infringement in violation of this part and request that the

court issue a protective order. After the motion, and if the

court finds that the target has established a reasonable

likelihood that the plaintiff has made a bad faith assertion of

patent infringement, the court must require the plaintiff to

post a bond in an amount equal to the lesser of $250,000 or a

good faith estimate of the target’s expense of litigation,

including an estimate of reasonable attorney fees, conditioned

on payment of any amount finally determined to be due to the

target. The court shall hold a hearing at either party’s

request. A court may waive the bond requirement for good cause

shown or if it finds the plaintiff has available assets equal to

the amount of the proposed bond.

Section 11. Section 501.995, Florida Statutes, 1is created
to read:

501.995 Private right of action.—A person aggrieved by a

violation of this part may bring an action in a court of

competent jurisdiction. A court may award the following remedies

to a prevailing plaintiff in an action brought pursuant to this

section:

(1)
(2) Damages;
(3)

(4) Punitive damages in an amount equal to $50,000 or three

Equitable relief;

Costs and fees, including reasonable attorney fees; and

times the total damages, costs, and fees, whichever is greater.

Section 12. Section 501.996, Florida Statutes, is created
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501.996 Enforcement.—A violation of this part is an unfair

to read:

or deceptive trade practice under part II of this chapter.

Section 13. Section 501.997, Florida Statutes, i1s created
to read:

501.997 Exemptions.—This part does not apply to an

institution of higher education, to a technology transfer

organization owned by or affiliated with an institution of

higher education, or to a demand letter or an assertion of

patent infringement that includes a claim for relief arising
under 35 U.S.C. s. 271(e) (2) or 42 U.S.C. s. 262.
Section 14. Subsections (3) and (6) of section 960.03,

Florida Statutes, are amended to read:

960.03 Definitions; ss. 960.01-960.28.—As used in ss.
960.01-960.28, unless the context otherwise requires, the term:

(3) “Crime” means:

(a) A felony or misdemeanor offense committed by an adult
or a juvenile which results in physical injury or death, a

forcible felony committed by an adult or juvenile which directly

results in psychiatric or psychological injury, or a felony or

misdemeanor offense of child abuse committed by an adult or a
juvenile which results in a mental injury, as defined in s.
827.03, to a person younger than 18 years of age who was not
physically injured by the criminal act. The mental injury to the
minor must be verified by a psychologist licensed under chapter
490, by a physician licensed in this state under chapter 458 or
chapter 459 who has completed an accredited residency in
psychiatry, or by a physician who has obtained certification as

an expert witness pursuant to s. 458.3175. The term also
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186 includes a criminal act that is committed within this state but
187 that falls exclusively within federal jurisdiction.

188 ( A violation of s. 316.027(2), s. 316.193, s. 316.1935
189 |s+—=336= £+, s. 327.35(1), s. 782.071(1) (b), or s.

190 860.13(1) (a) which results in physical injury or death.
191 (c) +hewewver+ An act involving the operation of a motor

192 vehicle, boat, or aircraft which results in another person’s

193 injury or death that is intentionally inflicted through the use

194 of the wvehicle, boat, or aircraft; however, no other act

195 involving the operation of a motor vehicle, boat, or aircraft

196 constitutes a crime for purposes of this chapter dees—set

197 censtitutea—erime—for the purpeseof +this<chapterunless—Ethe
198 |injuryeordeath wasintentionally inflicted threugh +the uyse—of
199 He—wehtete—Peat—eor atreentt

200 (d)4e)> A criminal act committed outside this state against

201 a resident of this state which would have been compensable if it
202 had occurred in this state and which occurred in a jurisdiction
203 that does not have an eligible crime victim compensation program
204 as the term is defined in the federal Victims of Crime Act of
205 1984.

206 (e)He A violation of s. 827.071, s. 847.0135, s. 847.0137,
207 or s. 847.0138, related to online sexual exploitation and child
208 |pornography.

209 (6) “Disabled adult” means a person 18 years of age or

210 older who suffers from a condition of physical or mental

211 incapacitation due to a developmental disability, e¥ organic

212 brain damage, or mental illness or who has one or more physical

213 or mental limitations that restrict the person’s ability to

214 perform the normal activities of daily living.
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Section 15. Subsection (6) of section 960.13, Florida
Statutes, is amended to read:

960.13 Awards.—

(6) Any award made pursuant to this chapter, except an

award for loss of support or catastrophic injury, shall be

reduced by the amount of any payments or services received or to
be received by the claimant as a result of the injury or death:

(a) From or on behalf of the person who committed the
crime; provided, however, that a restitution award ordered by a
court to be paid to the claimant by the person who committed the
crime shall not reduce any award made pursuant to this chapter
unless it appears to the department that the claimant will be
unjustly enriched thereby.

(b) From any other public or private source or provider,
including, but not limited to, an award of workers’ compensation
pursuant to chapter 440.

(c) From agencies mandated by other Florida statutes to
provide or pay for services, except as provided in s. 960.28.

(d) From an emergency award under s. 960.12.

Section 16. Section 960.195, Florida Statutes, 1s amended
to read:

960.195 Awards to elderly persons or disabled adults for
property loss.—

(1) Notwithstanding the criteria in s. 960.13, for crime
victim compensation awards, the department may award a maximum

of $500 on any one claim and a lifetime maximum of $1,000 on all

claims to elderly persons or disabled adults who suffer a
property loss that causes a substantial diminution in their

quality of life when:
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244 (a)4++>r There is proof that a criminal or delinquent act was
245 committed;
246 (b)42> The criminal or delinquent act is reported to law

247 enforcement authorities within 72 hours, unless the department,

248 for good cause shown, finds the delay to have been justified;

249 Br—TFhe—vietimecooperates—with taow—enforcement—agthorities
250 in—thednvestigationof +the eriminalor delinguent—acts

251 (c)+4> There is proof that the tangible personal property
252 in gquestion belonged to the claimant;

253 (d) 45> The claimant did not contribute to the criminal or
254 delinquent act;

255 (e)+6r There is no other source of reimbursement or

256 |indemnification available to the claimant; and

257 (f)++- The claimant would not be able to replace the

258 tangible personal property in question without incurring a
259 serious financial hardship.

260 (2) The department may deny, reduce, or withdraw any award

261 under subsection (1) upon finding that any claimant or award

262 recipient has not duly cooperated with the state attorney, all

263 law enforcement agencies, and the department.

264 Section 17. Section 960.196, Florida Statutes, is created
265 to read:

266 960.196 Relocation assistance for victims of human

267 trafficking.—
268 (1) Notwithstanding the criteria specified in ss. 960.07(2)

269 Jand 960.13 for crime victim compensation awards, the department

270 may award a one-time payment of up to $1,500 for any one claim

271 and a lifetime maximum of $3,000 to a victim of human

272 trafficking who needs urgent assistance to escape from an unsafe
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273 environment directly related to the human trafficking offense.

274 (2) In order for an award to be granted to a victim for

275 relocation assistance:

276 (a) There must be proof that a human trafficking offense,
277 as described in s. 787.06(3) (b), (d), (f), or (g), was
278 committed.

279 (b) The crime must be reported to the proper authorities

280 and the claim must be filed within 1 year, or 2 years with good

281 cause, after the date of the last human trafficking offense, as

282 described in s. 787.06(3) (b), (d), (f), or (g). In a case that

283 exceeds the 2-year requirement due to an active and ongoing

284 investigation, a state attorney, statewide prosecutor, or

285 federal prosecutor may certify in writing a human trafficking

286 victim’s need to relocate from an unsafe environment due to the

287 threat of future violence which is directly related to the human

288 trafficking offense.

289 (c) The victim’s need must be certified by a certified

290 domestic violence or rape crisis center in this state, except as

291 |provided in paragraph (b). The center’s certification must

292 assert that the victim is cooperating with the proper

293 authorities and must include documentation that the victim has

294 developed a safety plan.

295 (3) Relocation payments for a human trafficking claim shall

296 |be denied if the department has previously approved or paid out

297 a domestic violence or sexual battery relocation claim under s.

298 960.198 or s. 960.199 to the same victim regarding the same

299 incident.
300 Section 18. Subsection (3) of section 960.198, Florida

301 Statutes, is amended to read:
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960.198 Relocation assistance for victims of domestic
violence.—

(3) Relocation payments for a domestic violence claim shall
be denied if the department has previously approved or paid out

a human trafficking or sexual battery relocation claim under s.

960.196 or s. 960.199 to the same victim regarding the same
incident.

Section 19. Section 960.199, Florida Statutes, 1is amended
to read:

960.199 Relocation assistance for victims of sexual battery
or—bhumen—traffieking. —

(1) The department may award a one-time payment of up to
$1,500 on any one claim and a lifetime maximum of $3,000 to a

victim of sexual battery, as defined in s. 794.01l—er—a—viectim

’ . . ’ ’ ’

e¥r—&), who needs relocation assistance.
(2) In order for an award to be granted to a victim for
relocation assistance:

(a) There must be proof that a sexual battery offense o=

’ . . ’ ’

ferse—as
be reported to the proper authorities.
(c) The victim’s need for assistance must be certified by a
certified rape crisis center in this state erlby—thestat
» ] . . e . ]
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(d) The center’s certification must assert that the victim

this——state.

is cooperating with law enforcement officials, if applicable,

and must include documentation that the victim has developed a
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(e) The act of sexual battery er—humen—traffieking——as
deseribeddn——s—F8F B3+t +—oer—g+ must be

committed in the victim’s place of residence or in a location
that would lead the victim to reasonably fear for his or her
continued safety in the place of residence.

(3) Relocation payments for a sexual battery er—human

£ +eking claim under this section shall be denied if the
department has previously approved or paid out a human

trafficking or domestic violence relocation claim under s.

960.196 or s. 960.198 to the same victim regarding the same
incident.

Section 20. If any provision of this act or its application

to any person or circumstance is held invalid, the invalidity

does not affect other provisions or applications of the act

which can be given effect without the invalid provision or

application, and to this end the provisions of this act are

severable.
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================= T I T L E A MENDDMEN T ================

And the title is amended as follows:
Delete lines 13 - 40

and insert:
providing a directive to the Division of Law Revision
and Information; creating s. 501.991, F.S.; providing
legislative intent; creating s. 501.992, F.S.;
defining terms; creating s. 501.993, F.S.; prohibiting
bad faith assertions of patent infringement from being
made; providing factors that a court may consider when
determining whether an allegation was or was not made
in bad faith; creating s. 501.994, F.S.; authorizing a
court to require a patent infringement plaintiff to
post a bond under certain circumstances; limiting the
bond amount; authorizing the court to waive the bond
requirement in certain circumstances; creating s.
501.995, F.S.; authorizing private rights of action
for violations of this part; authorizing the court to
award certain relief to prevailing plaintiffs;
creating s. 501.996, F.S.; providing that a violation
of part VII of ch. 501, F.S., is an unfair or
deceptive trade practice; creating s. 501.997, F.S.;
providing exemptions; amending s. 960.03, F.S.;
revising the definition of the term “crime” for
purposes of obtaining crime victim compensation from
the department to include certain forcible felonies;
revising provisions concerning acts involving the
operation of a motor vehicle, boat, or aircraft;

revising the definition of the term “disabled adult”;
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389 correcting a cross-reference; amending s. 960.13,

390 F.S.; exempting crime victim compensation awards for
391 catastrophic injury from certain deductions; amending
392 s. 960.195, F.S.; revising the maximum victim

393 compensation amounts that the department may award to
394 elderly persons or disabled adults who suffer a

395 property loss that causes a substantial diminution in
396 their quality of life in certain circumstances;

397 revising the conditions under which elderly persons or
398 disabled adults who suffer a property loss are

399 eligible for an award; authorizing the department to
400 deny, reduce, or withdraw a specified award upon

401 finding that any claimant or award recipient has not
402 duly cooperated with certain persons and entities;

403 creating s. 960.196, F.S.; providing for relocation
404 assistance for human trafficking victims; amending s.
405 960.198, F.S.; prohibiting relocation assistance for a
406 domestic violence claim i1f the victim has received

407 previous relocation assistance for a human trafficking
408 claim; amending s. 960.199, F.S.; deleting provisions
409 relating to relocation assistance for human

410 trafficking victims; providing that the provisions of
411 this act are severable; providing an effective date.
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