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Florida Senate - 2015 CS for SB 776

By the Committee on Environmental Preservation and Conservation;
and Senator Hays

592-02524-15 2015776cl
A bill to be entitled

An act relating to water and wastewater; creating s.
159.8105, F.S.; requiring the Division of Bond Finance
of the State Board of Administration to review the
allocation of private activity bonds to determine the
availability of additional allocation or reallocation
of bonds for water and wastewater infrastructure
projects; amending s. 212.08, F.S.; extending
specified tax exemptions to certain investor-owned
water and wastewater utilities; amending s. 367.022,
F.S.; exempting from regulation by the Florida Public
Service Commission a person who resells water service
to certain tenants or residents up to a specified
percentage or cost; amending s. 367.081, F.S.;
authorizing the creation of a utility reserve fund;
requiring the commission to adopt rules to govern the
implementation and management of the fund;
establishing criteria for adjusted rates; specifying
expense items that may be automatically increased or
decreased; authorizing the commission to establish, by
rule, additional specified expense items that cause an
automatic increase or decrease of utility rates;
requiring, rather than authorizing, the commission to
establish a leverage formula under certain
circumstances; restricting a utility from recovering
more than a certain percentage of reasonable rate case
expenses; amending s. 367.0814, F.S.; prohibiting the
commission from awarding rate case expense to recover

attorney fees or fees of other outside consultants in
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certain circumstances; requiring the commission to
adopt rules; amending s. 367.0816, F.S.; prohibiting a
utility from recovering certain expenses for more than
one rate case at a time; amending s. 367.111, F.S.;
authorizing the commission to review water quality and
wastewater service under certain circumstances;
amending s. 403.8532, F.S.; authorizing the Department
of Environmental Protection to require or request that
the Florida Water Pollution Control Financing
Corporation make loans, grants, and deposits to for-
profit, privately owned, or investor-owned water
systems; deleting current restrictions on such
activities; amending ss. 367.084 and 367.171, F.S.;
conforming cross-references; making technical changes;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 159.8105, Florida Statutes, 1s created

to read:

159.8105 Allocation of bonds for water and wastewater

infrastructure projects.—The division shall review the

allocation of private activity bonds to determine the

availability of additional allocation and reallocation of bonds

for water and wastewater infrastructure projects.

Section 2. Paragraph (nnn) is added to subsection (7) of
section 212.08, Florida Statutes, to read:
212.08 Sales, rental, use, consumption, distribution, and

storage tax; specified exemptions.—The sale at retail, the
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rental, the use, the consumption, the distribution, and the
storage to be used or consumed in this state of the following
are hereby specifically exempt from the tax imposed by this
chapter.

(7) MISCELLANEOUS EXEMPTIONS.—Exemptions provided to any
entity by this chapter do not inure to any transaction that is
otherwise taxable under this chapter when payment is made by a
representative or employee of the entity by any means,
including, but not limited to, cash, check, or credit card, even
when that representative or employee is subsequently reimbursed
by the entity. In addition, exemptions provided to any entity by
this subsection do not inure to any transaction that is
otherwise taxable under this chapter unless the entity has
obtained a sales tax exemption certificate from the department
or the entity obtains or provides other documentation as
required by the department. Eligible purchases or leases made
with such a certificate must be in strict compliance with this
subsection and departmental rules, and any person who makes an
exempt purchase with a certificate that is not in strict
compliance with this subsection and the rules is liable for and
shall pay the tax. The department may adopt rules to administer
this subsection.

(nnn) Investor-owned water and wastewater utilities.—Sales

or leases to an investor-owned water or wastewater utility owned

or operated by a Florida corporation are exempt from the tax

imposed by this chapter if the sole or primary function of the

corporation is to construct, maintain, or operate a water or

wastewater system in this state and if the goods or services

purchased or leased are used in this state.
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88 Section 3. Present subsections (9) through (12) of section
89 367.022, Florida Statutes, are redesignated as subsections (10)
90 through (13), respectively, and a new subsection (9) is added to
91 that section, to read:
92 367.022 Exemptions.—The following are not subject to
93 regulation by the commission as a utility nor are they subject
94 to the provisions of this chapter, except as expressly provided:

95 (9) Any person who resells water service to his or her

96| tenants or to individually metered residents for a fee that does

97 not exceed the actual purchase price plus the actual cost of

98| meter reading and billing, not to exceed 9 percent of the actual

99 cost of service.

100 Section 4. Paragraph (c) is added to subsection (2) of
101 section 367.081, Florida Statutes, and paragraph (b) of
102 subsection (4) and subsection (7) of that section are amended,

103 to read:

104 367.081 Rates; procedure for fixing and changing.—
105 (2)
106 (c) In establishing rates for a utility, the commission may

107 create a utility reserve fund for infrastructure repair and

108 replacement for a utility for existing distribution and

109 collection infrastructure that is nearing the end of its useful

110 life or is negatively impacting water quality or reliability of

111 service, to be funded by a portion of the rates charged by the

112 utility, by a secured escrow account, or through a letter of

113 credit. The commission shall adopt rules to govern the

114 implementation, management, and utilization of the fund,

115 including, but not limited to, rules related to expenses for

116| which the fund may be used, segregation of reserve account
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1. The new rates authorized shall reflect, on an amortized

or annual basis, as appropriate, the cost of, or the amount of

roeras e
o TEe

a
&

change in the cost of, the specified expense items

1abheorat+toara a v~~~ sz 1 Nernar+trmaoant £ Trxze v~~~ 1
LT AU T O COLT 1T CTO utJtJ_L\JVC\A U_Y T UCtJ(.A._L CITTTT T L\ OV T IO IT T CT T
Protection—for—that py The new rates, however, shall not

of any specified expense item any—reguired
water—guatityorwastewater—egualtity—testing already included in

a utility’s rates. Specified expense items that are eligible for

but

automatic increase or decrease of a utility’s rates include,

are not limited to:

a. The rates charged by a governmental authority or other

water or wastewater utility regulated by the commission which

provides utility service to the utility.

b. The rates or fees that the utility is charged for

electric power.

c. The amount of ad valorem taxes assessed against the

utility’s used and useful property.

d. The fees charged by the Department of Environmental

Protection in connection with the National Pollutant Discharge

Elimination System Program.

e. The regulatory assessment fees imposed upon the utility
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by the commission.

f. Costs incurred for water quality or wastewater quality

testing required by the Department of Environmental Protection.

g. The fees charged for wastewater biosolids disposal.

h. Costs incurred for any tank inspection required by the

Department of Environmental Protection or a local governmental

authority.

i. Operator and distribution license fees required by the

Department of Environmental Protection or a local governmental

authority.

Jj. Water or wastewater operating permit fees charged by the

Department of Environmental Protection or a local governmental

authority.

k. Consumptive or water use permit fees charged by a water

management district.

2. A utility may not use this procedure to increase its

rates as a result of an increase in a specific expense item
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whieh—inerease—was—inttiated more than 12 months before the
filing by the utility.

3. The commission may establish by rule additional specific

expense items that are outside the control of the utility and

have been imposed upon the utility by a federal, state, or local

law, rule, order, or notice. If the commission establishes such

rule, the commission shall, at least once every 5 years, review

the rule and determine if each expense item should continue to

be cause for an automatic increase or decrease and whether
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additional items should be included.

4. Theprovisiens—ef This subsection does de not prevent a

utility from seeking a change in rates pursuant to £he
provistens—ef subsection (2).

(7) The commission shall determine the reasonableness of
rate case expenses and shall disallow all rate case expenses
determined to be unreasonable. No rate case expense determined
to be unreasonable shall be paid by a consumer. In determining
the reasonable level of rate case expense, the commission shall
consider the extent to which a utility has utilized or failed to

utilize £heprovisiens—ef paragraph (4) (a) or paragraph (4) (b)

and such other criteria as it may establish by rule. A utility

may recover only up to 50 percent of rate case expenses that are

determined to be reasonable.

Section 5. Subsection (3) of section 367.0814, Florida
Statutes, is amended to read:

367.0814 Staff assistance in changing rates and charges;
interim rates.—

(3) The provisions of s. 367.081(1), (2) (a), and (3) shall
apply in determining the utility’s rates and charges. However,

the commission shall not award rate case expenses to recover

attorney fees or fees of other outside consultants who are

engaged for purposes of preparing or filing the case if a

utility receives staff assistance in changing rates and charges

pursuant to this section, unless the Office of Public Counsel or

interested parties have intervened. The commission may award

rate case expenses for attorney fees or other outside consultant

fees if the fees are incurred for the purpose of providing

consulting or legal services to the utility after the initial

Page 8 of 12

CODING: Words strieken are deletions; words underlined are additions.




233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

Florida Senate - 2015 CS for SB 776

592-02524-15 2015776cl

staff report is made available to customers and the utility. If

there is a protest or appeal by a party other than the utility,

the commission may award rate case expense to the utility for

attorney fees or other outside consultant fees for costs

incurred after the protest or appeal. By December 31, 2015, the

commission must adopt rules to administer this subsection.

Section 6. Section 367.0816, Florida Statutes, i1s amended

to read:

367.0816 Recovery of rate case expenses.—

(1) The amount of rate case expense determined by the
commission pursuant to the provisions of this chapter to be
recovered through a public utilities rate shall be apportioned
for recovery over a period of 4 years. At the conclusion of the
recovery period, the rate of the public utility shall be reduced
immediately by the amount of rate case expense previously

included in rates.

(2) A utility may not recover the 4-year amortized rate

case expense for more than one rate case at any given time. If

the commission approves and a utility implements a rate change

from a subsequent rate case pursuant to this section, any

unamortized rate case expense for a prior rate case shall be

discontinued. The unamortized portion of rate case expense for a

prior case must be removed from rates before the implementation

of an additional amortized rate case expense for the most recent

rate proceeding.

Section 7. Subsection (3) is added to section 367.111,

Florida Statutes, to read:
367.111 Service.—

(3) The commission may, on its own motion or based on
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complaints of customers of a water utility subject to its

jurisdiction, review water quality as it pertains to secondary

drinking water standards established by the Department of

Environmental Protection. The commission may, on its own motion

or based on complaints of customers of a wastewater utility

subject to its jurisdiction, review wastewater service as it

pertains to odor, noise, aerosol drift, or lighting.

Section 8. Subsection (3) of section 403.8532, Florida

Statutes, 1s amended to read:

403.8532 Drinking water state revolving loan fund; use;
rules.—

(3) The department may make, or request that the
corporation make, loans, grants, and deposits to community water

systems; for-profit, privately owned, or investor-owned water

systems;+ nonprofit, transient, noncommunity water systems;+ and
nonprofit, nontransient, noncommunity water systems to assist

them in planning, designing, and constructing public water

systems 1111 aa arreah T 4 N o AN asxzat e oo N =g I
Yy 7 oIro S o oot PuUoTrTrC—wWatoe T Syo et are—TtOoOTrT— POt T

water—systems. The department may provide loan guarantees,
purchase loan insurance, and refinance local debt through the
issue of new loans for projects approved by the department.

Public water systems may borrow funds made available pursuant to
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this section and may pledge any revenues or other adequate
security available to them to repay any funds borrowed.

(a) The department shall administer loans so that amounts
credited to the Drinking Water Revolving Loan Trust Fund in any
fiscal year are reserved for the following purposes:

1. At least 15 percent for qualifying small public water
systems.

2. Up to 15 percent for qualifying financially
disadvantaged communities.

(b) If an insufficient number of the projects for which
funds are reserved under this subsection have been submitted to
the department at the time the funding priority list authorized
under this section is adopted, the reservation of these funds no
longer applies. The department may award the unreserved funds as
otherwise provided in this section.

Section 9. Section 367.084, Florida Statutes, is amended to
read:

367.084 Rate adjustment orders.—An Any order issued by the
commission adjusting general increases or reductions of the
rates and charges of a amy utility or regulated company must be
reduced to writing, including any dissenting or concurring
opinions, within 20 days after the official vote of the
commission. Within such 20-day period, the commission shall also
mail a copy to the clerk of the circuit court of each county in
which customers of the utility or regulated company are served
who are affected by the rate adjustment, which copy must be kept
on file and made available to the public. The commission shall
notify all parties of record in the proceeding of the date of

such mailing. Such an order is not considered rendered for
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purposes of appeal, rehearing, or judicial review until the date
the copies are mailed as required by this section. This

provision does not delay the effective date of the order. Such

an order 1s considered rendered on the date of the official vote

[}

\
7T .

H-

for the purposes of s. 367.081(7) s+—=367068

Section 10. Subsection (8) of section 367.171, Florida
Statutes, 1is amended to read:

367.171 Effectiveness of this chapter.—

rom
T OTTt

(8) Each county that whieh is not subject to exelude

o
Hh

the—provisiens—ef this chapter shall regulate the rates of all
utilities in that county which would otherwise be subject to
regulation by the commission pursuant to s. 367.081(1), (2),
(3), and (7) and s. 367.165 46>. The county shall not regulate

the rates or charges of any system or facility that whieh would
otherwise be exempt from commission regulation pursuant to s.
367.022(2) . For this purpose the county or its agency shall
proceed as though the county or agency is the commission.

Section 11. This act shall take effect July 1, 2015.
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