F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/CS/HB 1181 2016

1 A bill to be entitled

2 An act relating to bad faith assertions of patent

3 infringement; amending s. 501.991, F.S.; providing

4 construction; amending s. 501.992, F.S.; revising

5 definitions; amending s. 501.993, F.S.; prohibiting a
6 person from sending a demand letter to a target which
7 makes a bad faith assertion of patent infringement;

8 specifying what constitutes such a demand letter;

9 repealing s. 501.994, F.S., relating to the
10 requirement that a plaintiff post a specified bond in
11 certain circumstances; amending s. 501.995, F.S.;
12 authorizing the award of actual damages; revising
13 provisions authorizing the award of punitive damages;
14 providing an effective date.
15

16| Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. Section 501.991, Florida Statutes, i1s amended
19| to read:

20 501.991 Legislative intent; construction.—

21 (1) The Legislature recognizes that it is preempted from
22| passing any law that conflicts with federal patent law. However,
23| the Legislature recognizes that the state is dedicated to

24| building an entrepreneurial and business-friendly economy where
25 businesses and consumers alike are protected from abuse and

26| fraud. This includes protection from abusive and bad faith
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277 demands and litigation.

28 (2) Patents encourage research, development, and

29| innovation. Patent holders have a legitimate right to enforce

30 their patents. The Legislature does not wish to interfere with
31| good faith patent litigation or the good faith enforcement of

32| patents. However, the Legislature recognizes a growing issue:

33| the frivolous filing of bad faith patent claims that have led to
34| technical, complex, and especially expensive litigation.

35 (3) The expense of patent litigation, which may cost

36/ millions of dollars, can be a significant burden on companies

37| and small businesses. Not only do bad faith patent infringement
38| claims impose undue burdens on individual businesses, they

39| undermine the state's effort to attract and nurture

40 technological innovations. Funds spent to help avoid the threat
41 of bad faith litigation are no longer available for serving

42 communities through investing in producing new products, helping
43| businesses expand, or hiring new workers. The Legislature wishes
44 to help businesses avoid these costs by encouraging good faith
45 assertions of patent infringement and the expeditious and

46| efficient resolution of patent claims.

47 (4) This part may not be construed to:

48 (a) Limit the rights and remedies available to the state

49 or a person under any other law;

50 (b) Alter or restrict the Attorney General's authority

51 under any other law regarding claims of patent infringement; or

52 (c) Prohibit a person who owns, or has a right to license
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1. Notifying other parties of such person's
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ownership of,

or rights under, the patent;

2. Offering the patent to other parties for

license or

sale;
3. Notifying other parties of such parties' infringement
of the patent as provided by 35 U.S.C. s. 287; or
4. Seeking compensation for past or present infringement

of, or license to, the patent.

(1)

Section 2. Subsections and (3)

Florida Statutes,
501.992

are amended to read:

Definitions.—As used in this part,

of section 501.992,

the term:

"Demand letter" Tetter—e—pmas—;

(1)

written communication,

means a

including e-mail,

that a person has engaged in patent infringement.

(3) "Target" means a person residing in,
or organized under the laws of this state
leases, or otherwise obtains a product or service
commercial market which is not for resale

market and—who+

asserting or claiming

incorporated in,

who purchases,

in the commercial

r +ho
OT—OTCT

rents,

in the

infringement.

Section 3. Section 501.993,

Page 3 of 8

CODING: Words stricken are deletions; words underlined are additions.

FAENAY oo »aorsaaszad o Ao A 7 A4 4 A o v aexa ot gl o g B A

NS TS Tt o CCTTvCO o Ot Tt ot e O aSaoTritot witOfit o WL rtc cCit
ENSWSANE Y S P v 1l 2 A £ ot At an Lt At o N N _ma A £V
TS o C T IO O arxrCoo o O pactitc ittt gtmCirc s o T Mty O

TAZNAY oo W A +heraoat Al 5 g 0o CIE T = SN B I N i BN r

o7 TIchs o T— e CatCICO I wr o it wrtcit rTrocrgactOoit OXL

Florida Statutes,

is amended

hb1181-02-c2



vV E S

R EPRESENTATI

F

H O U S E O

D A

F L OR

2016

CS/CS/HB 1181

$H D H
(0] ~ D o P
S D MO R ©
“ in] D @ D D HO)J @
< 0} th jon S R O) — D B
| n| s} (V] o)) oo -HoP | N ow
. 0] i) © ey o)) - [¢p] -H ® - [4p] o) +#
PoM O e < jon N © Wb g Wb ¢
o © | P ) jon - [09) D UH o B (VRIS EI O]
Q =] - G D ® ® H oo [N D B N oo
S o} o| © ) D V" D &b © T u -H P
O <o S H wnl o 4 — HO) n ¢ ¢ D D —H
oo O | -H “~ © D — @ 0] et H (O] H ~
S = 0} ol & D B -H D (OTO)] ¢ ¢
-~ QG o L o L a |- Wy 4y D (OB D D i D D
4 % O 4 al ©f ¢ # sH -H B SR B -H -
H O © 0] @ D D [0} D D 4 - ® 4D
R L = L o~ O @ ¢ D 4 Koy 4 ® ¢
-~ QO O 4 ©f L ¢ & H k3 o, @ S o D O & &
o O O o g «@ D D n P -H D $H H
i a0 P a Q| # o ¢ D ~ Ko D D
o ®© <o A < © & ¢ - P D 4 [09) . © £ YH o 4y
O Pl O H| P 0] D -H P o o D & > #H P (ol
+ g WYl o Tl o » ¢ 4P D P H P H P -H -
() © O a o O a jom @ B D LIt )] ® D D b
Q, o Al 4l o A D & D ® )l P D H 1 £ @
ol & ol gl 4 ¢ -4 P oF & K~ & H O 0 W &4
P A PP A 1 - -H | D @ HO) PP
O “ a ~ a b D P D @ D # O D @ @
S H O] O WH| -H D & D o L g &« £ O O HORNO)
0 0] o P a a D @ B D - O PR VIR1] D -H
q |- @ P Al n H 0] b & H» O > A 4
o 0, of ¢ ¢ 0 W ¢ ¥ D D O k3 D (O]
- 0] n] n] 9] 3 [ON D D D D & O @ H 0] ®
R o © © n n D 0] [ pJ1 ] -H D @ — B
o o O g < S VI VI () [o9] D i o
o T| P + Y D D [09] [09) ~ ¢ @ (0] N H H
] a © a ~ O # H 'S D oo [op I - I1 0] O, o [69) Ko
n © Q O & Ll W v & D (T D 4 & D ¢ 4b
© £ Al Al O ® D 4P D P -0 0 D O D 4
Q| H ] © o O W -H H KORENO) Rty B & o [ 5| K e
S T O 4y H ST iy D & © e v -Hd -H b (VI ) D
iS] o] O @© Q| » B [ox) D @®© T ®© ¢ D Ko
- @ a n in] © @ D ¢ P D Hoo o - D (O] HO)J ®
© O wl © -~ -H P o oo 0 D @ ® -H D [
Y o] -A © o ® 49} oo i ® — [09] b 4y oo ®
e IS n| o b P P o o T 9) D —H < -fd @ &
T O 4 g O P| > & b Q@ - 4 ¢ ¢ © v QP &
s ®n| O | T — H @ D # & oW w4 D HOZETS)
m n A S|oa| b H T ¢ P ® D b © O o
N} 0n o —| L ©| Y4 - [OF ] [N I B [69) N
O ®© WY o| -H o) ® D D D & O © L~
(SN - o = 0] D W @ o D D P © anl (0] D @ EH 1]
o S O H —| & Er L @ [( IS O} $Houd ® ~x
(o)) > P (o] O #$ P B Ef EN D 4P o, -H
« @© -4 Q ol ©0 ® D (0] 4P ~ w
e H g O] —~ | A TR ORI N on D ~ B N & [09) A~
T O H o © D ® . . s L] b OB O B D . 0] ®
(VT o ~ A P P [( I H on D + @& W (D) ~ 4
o o T 0 —l o -f a0 b ¢ -f - m
Y n © O Al O ® D (0] v o P ®
4 QO X U S ¢ P - D H o 4b & ¢
O 0] © 4 © D (] w & D ® D ®
s 0, © g o L O F E @ B N ()] D,
O O 4 N O S N W >~ W O O 4 N O « 10 W >~ 0w O O +H4 N O o«
~ (e6] (e 0] (e 0] (e 0] (e 0] (e0) (0] (0] (e0) (e0) (@)} (@)} (@)} (@)} [e)) (o)) [e)) [e)) [e)) [e)) (@) (@] (@] (@} (@]
— — — — —

Page 4 of 8

CODING: Words stricken are deletions; words underlined are additions.

hb1181-02-c2



vV E S

R EPRESENTATI

F

H O U S E O

D A

F L OR

2016

CS/CS/HB 1181

i) oo th
jon ~ QO P 1] 0
B 4 QN & 7P Ky (o]
b & B b -H P O <
b Ui E s PP e o
— ® # S Hw D b
D Y h h - ¥ ¢ - N Q
® 9] @ D - ~ - —H [1s] w =il . H o]
¢ o ® @ -H & 09} D a
D #$ % i) 4 D ¢ #$ 0 ON O
[09) [0} K B @ D @ 4y D [o)) D o D .. 0
P - D D & D e ¢ & - D o ¢ 4
() — Yo P £ F i5 D -H 4P PP | ¢ 0
I > D D o E 4@ VR | ] I N el
® D o)l D ol D YH & O, @ 0] ® & L
® jon @ » @ H jon 4 D © | £ D
Y o -H P - 0 D -m D woooEg B A WP D P
o D #$ 4P Ho@ H D 4 D D ~ o ®
-1 ® 4 4H - D 4 ¢ D H O D -H <o
oy 4 O, u oI () o & & -f £ D ORI
4 o D -H -t P D D - 4 o oy g
-H D iy} -H P D [19] D c D oo 0l -A
x s 4 P00 4 T O ¢ & AH Db g A B O P © .
NP ¢ @ - @ B LA R ) R3] ()] v = - gl Al A
T ® D P b @ D D 0 - £§ @© O » H O O P
D o, - & 4 M4 O 4w o D -d -H A D & W ~x
- H O -H ® [ SN O] ® B D D oo ® 4 D n O +~
4 P [ [OFEEO NN VN ON ) D L% P o @ ¥ © S|
® [ON [4p] D H & 0] 0] HH ® ® P
& 4 ()] (1] <~ O [09) -Ho@ D 4 D, >
4 [09] - D ¥ H D B O N (VI 1 0] D B O ©0 —~ S| G
D —H D D - D 4@ D G| $ 4w O L &
(K B Q IS\ ¢ ¢ Y @ ¢ O w D 4 O P D D wn| Al ©
o [OMEEN D O D M @ D ™M D i 4y i) — = K]
- @ N1y ® - D - @ i1y K -rH o P D 4y )] o © (o))
B D @ g @ @ 1] -H ® ® B D ¢ ¢ O ® D W q ®
) n P D sH b B P b O B 4P oy -h ol ¢
& ST h D B D Py d 0k b O o o8 HE B
ik 4 @ h $H @ B I - (™} B I 1 I ) B VR ) IS ) B OB
P s [99) D ® [99) o 4 -H D O @ D O
¢ #0644 Mo [V O S (V o 0 T b b gl H h L o ¢
HO) B Y -H 4 & $H D H (0] k3 [09) 0] a D
-H —H D © $H D ¢ $H D @ D D B B @© H D ®© —~ G|
P o D & D D < n D W O ol
D T B & ¢ R Y L [l O NI THE N N (0] - &£ T O B
fH @ D D & B & D D D # ~ @ H 0] D 4D a
OB T F @ H P ¢ - n P P b @ D G| 4 -4 @© & P
£ -4 49 v (VI DIV oo MR ) & 0 £ A ¢
D Koo —H ® © D Wi & s q P D 4d Q 4
4P MO JENTS B O R ) ) Q©h 0 D, [ N s R D @ D ©n| @ T P BN
-t ® < @ ST ¢ N R ) PR O PR (v} PP | -
HO) ® D D D D D ® O ® 0] S|
()] &0 &0 RS TR RN} D D 8 D ¥ ¢ O 4 O <o »m
an eh eh 4b Eh D D Ep H $ £ £ © & ¢ & = D H 2 4
- ) D P L . b P Ep D OB 0] D
® ¢ &« b & - s & - -
4y A~ D A~ . A~ ()] - A~ A~ b3 a [1v] D A~ N D —_ 4P
T D N 4 H P D> - A ) D 0 P 4 N G P O © © P
ﬁ“ ~— nu ~— ._|A_ ~— u _IA_ ~— ~— V|_ H A/ ﬂ“ ~— ~ U a.u ~ mu
D o o, P $H - (N T| ¥
N y D @ D D H 0] D
H ® D D 49} [99) P 4y By o4b — | 4h
O KX Qo - ¢ @ ¢ P o o ® D -~ @
OF D +# S]] NG NO] P -t £ ¢ Wl -H
Nn W ™~ O 6O O +H N OO = 1" W ~ O 60O O +d4 N O < I W I~ O O O
o o o o o A4 4 d4 A4 4 4 +d4 +4 +H4 =4 N N N N N N N N N N ™M
— 4 A4 4 A4 4 A 4 A 4 A 4 A 4 A 4 A 4 A 4 A 4 A 4 o

Page 5 of 8

words underlined are additions.

)

CODING: Words stricken are deletions

hb1181-02-c2



F L ORI

131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156

D A H O U S E O F R EPRESENTATI

CS/CS/HB 1181

(b) The demand letter asserts a claim that is objectively

baseless due to any of the following:

1. The sender, or a person whom the sender represents,

lacks a current right to license the patent to, or enforce the

patent against, the target.

2. The patent is invalid or unenforceable pursuant to a

final judgment or an administrative order.

3. The infringing activity alleged in the demand letter

occurred after the expiration of the patent

(c)

reasonable person because it does not contain sufficient

The demand letter is likely to materially mislead a

information to inform the target of all of the following:

1. The identity of the person asserting the claim,

including the name and address of such person.

2. The patent alleged to have been infringed, including

the patent number of such patent.

3. At least one product, service, or technology of the

target alleged to infringe the patent, or at least one activity

of the target which is alleged

to infringe the patent The—persen
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183 determines that the person asserting the patent infringement

184 claim has repeatedly violated this part eguwat—+te—S$50,0060—-or

185 the times—the—total damages,——costs—and fees—whtehever 35S

186| greakter.

187 Section 6. This act shall take effect upon becoming a law.

Page 8 of 8

CODING: Words stricken are deletions; words underlined are additions.
hb1181-02-c2



