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1 A bill to be entitled

2 An act relating to administrative procedures; amending
3 s. 110.205, F.S.; exempting certain administrative law
4 judges and agency hearing officers from the Career

5 Service System; amending s. 120.52, F.S.; providing

6 definitions; conforming cross-references; creating s.
7 120.521, F.S.; providing for representation of parties
8 in administrative hearings; providing a definition;

9 providing a procedure for designating a qualified

10 representative; providing qualification criteria and
11 standards of conduct for a qualified representative;
12 amending s. 120.525, F.S.; providing notice

13 requirements for public meetings, hearings, and

14 workshops; providing notice requirements for public

15 meetings, hearings, and workshops utilizing

16 telecommunications; requiring the designation of a

17 presiding officer; requiring an agency to afford equal
18 consideration to all evidence, testimony, and argument
19 presented; providing for construction; amending s.
20 120.54, F.S.; removing provisions relating to uniform
21 rules of procedure; creating s. 120.5401, F.S.;
22 requiring the adoption of uniform rules of procedure
23 governing the conduct of administrative action and
24 hearings; authorizing an agency to seek an exception
25 to such rules of procedure; creating s. 120.5402,
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26 F.S.; providing definitions; providing for the
277 mandatory correction of a rule to conform to a change
28 in statute; requiring publication of a notice of
29 mandatory correction of rule in the Florida
30 Administrative Register; providing requirements for
31 the content of such notice; requiring the suspension
32 of an affected rule in specified circumstances;
33 providing a procedure for granting or denying a timely
34 objection to a proposed mandatory correction;
35 providing that a mandatory correction and the denial
36 of an objection are not final agency action for
37 specified purposes; amending s. 120.541, F.S.;
38 conforming a cross-reference; amending s. 120.542,
39 F.S.; removing a provision requiring the Governor and
40 Cabinet, sitting as the Administration Commission, to
41 adopt uniform rules of procedure for specified
42 actions; removing provisions requiring an agency to
43 provide certain notice of specified petitions to the
44 Department of State for publication; amending s.
45 120.569, F.S.; revising the proceedings to which
46 substantial interest provisions apply; revising
47 requirements for a notice of agency action and
48 enforcement action; requiring a party to request an
49 administrative hearing within a certain period;
50 requiring such requests to include specified
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51 information; requiring an agency to make certain
52 determinations and grant or deny a request for a
53 hearing within a certain period; requiring written
54 notice to certain parties of such approval or denial;
55 authorizing an agency to refer a petition to the
56 Division of Administrative Hearings for assignment of
57 an administrative law judge within a certain period;
58 providing that failure to timely request such
59 assignment constitutes the agency's acceptance of
60 certain statements of fact and factual allegations;
61 requiring the division to issue and serve an initial
62 order that includes specified information; requiring
63 parties served with such order to respond within a
64 certain period with specified information; revising
65 procedures for hearings; preserving legislative and
66 judicial privileges and immunities in administrative
67 hearings; revising requirements for the
68 disqualification of an administrative law judge;
69 revising evidentiary requirements for certain
70 proceedings; requiring certain notification to parties
71 to a proceeding; removing a provision requiring an
72 initial scheduling order; creating s. 120.5695, F.S.;
73 providing exclusive authority and procedures for
74 conducting discovery in an administrative proceeding;
75 providing for specified mandatory initial disclosures;
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76 providing disclosure requirements for a party granted
77 leave to intervene in a proceeding; authorizing the

78 presiding officer to impose sanctions for failure to
79 make such disclosures; authorizing the presiding

80 officer to direct the parties to engage in a

81 prehearing conference; requiring the presiding officer
82 to enter an initial discovery order; requiring the

83 adoption of uniform rules of discovery; authorizing

84 the award of costs and attorney fees to a prevailing
85 party in certain circumstances; requiring a party to
86 supplement certain information; amending s. 120.57,

87 F.S.; revising procedures for a hearing involving a

88 disputed issue of material fact; authorizing the

89 presiding officer to allow the general public to

90 present communications in specified circumstances;

91 revising certain evidentiary requirements; authorizing
92 an agency to interpret, modify, or reject rulings on
93 evidence for certain purposes; providing for stay of
94 certain proceedings upon timely filing of written

95 protest; conforming provisions to changes made by the
96 act; amending s. 120.574, F.S.; conforming provisions
97 to changes made by the act; creating s. 120.576, F.S.;
98 requiring the filing of certain administrative

99 settlements with the Administrative Procedures
100 Committee; amending s. 120.595, F.S.; conforming a
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cross-reference; amending s. 120.60, F.S.; requiring a
licensee to maintain a correct physical address with
the licensing agency; removing a provision requiring
an agency to publish a notice in a newspaper under
certain circumstances; creating s. 120.64, F.S.;
authorizing an agency head to designate and terminate
an agency hearing officer; providing minimum
qualifications for such officers; amending s. 120.68,
F.S.; requiring a notice of appeal to be filed with an
agency to initiate proceedings for judicial review of
final agency action; amending ss. 120.80, 120.81,
349.04, 373.4271, 374.983, 380.05, 409.2564, 409.285,
409.908, 409.913, 443.151, 455.211, 456.012, 456.073,
472.008, 496.419, 497.157, 501.608, 552.40, 628.461,
628.4615, 633.228, 760.11, 766.207, 893.0355, 1002.33,
and 1013.30, F.S.; conforming provisions to changes
made by the act; conforming cross-references;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (j), (r), and (w) of subsection (2)
of section 110.205, Florida Statutes, are amended to read:
110.205 Career service; exemptions.—

(2) EXEMPT POSITIONS.—The exempt positions that are not
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126 covered by this part include the following:

127 (j) The appointed secretaries and the State Surgeon

128 General, assistant secretaries, deputy secretaries, and deputy
129 assistant secretaries of all departments; the executive

130 directors, assistant executive directors, deputy executive

131 directors, and deputy assistant executive directors of all

132| departments; attorneys who serve exclusively as administrative

133 law judges pursuant to s. 120.65; individuals who serve

134| exclusively as agency hearing officers in hearings conducted

135| pursuant to s. 120.57; the directors of all divisions and those

136| positions determined by the department to have managerial

137 responsibilities comparable to such positions, which positions
138 include, but are not limited to, program directors, assistant
139| program directors, district administrators, deputy district

140 administrators, the Director of Central Operations Services of
141 the Department of Children and Families, the State

142 Transportation Development Administrator, the State Public

143 Transportation and Modal Administrator, district secretaries,
144 district directors of transportation development, transportation
145 operations, transportation support, and the managers of the

146 offices of the Department of Transportation specified in s.

147 20.23(3) (b) . Unless otherwise fixed by law, the department shall
148 set the salary and benefits of these positions and the positions
149 of county health department directors and county health

150| department administrators of the Department of Health in
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151 accordance with the rules of the Senior Management Service.

152 (r) All positions not otherwise exempt under this

153 subsection which require as a prerequisite to employment:

154 licensure as a physician pursuant to chapter 458, licensure as
155 an osteopathic physician pursuant to chapter 459, licensure as a
156| chiropractic physician pursuant to chapter 460, including those
157| positions which are occupied by employees who are exempted from
158| licensure pursuant to s. 409.352; licensure as an engineer

159| pursuant to chapter 471, which are supervisory positions; or for
160 12 calendar months, which require as a prerequisite to

161 employment that the employee have received the degree of

162| Bachelor of Laws or Juris Doctor from a law school accredited by

163| the American Bar Association and thereafter membership in The

164 Florida Bar Z A+ £ 1 nrxz N+ 4+ rr 1z Ik o Iz o el N
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IS condugeted—pursuvant—te—s+—20-57{1)+{=). Unless otherwise fixed by
167 law, the department shall set the salary and benefits for these

168| positions in accordance with the rules established for the

169 Selected Exempt Service.

170 (w) Managerial employees, as defined in s. 447.203(4),
171 confidential employees, as defined in s. 447.203(5), and

172 supervisory employees who spend the majority of their time

173 communicating with, motivating, training, and evaluating

174 employees, and planning and directing employees' work, and who

175 have the authority to hire, transfer, suspend, lay off, recall,
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176| promote, discharge, assign, reward, or discipline subordinate
177 employees or effectively recommend such action, including all
178 employees serving as supervisors, administrators, and directors.

179| Excluded are employees also designated as special risk or

180 special risk administrative support and—atterneys—who—serve—as
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183| nurses licensed under chapter 464, dentists licensed under

184 chapter 466, psychologists licensed under chapter 490 or chapter
185 491, nutritionists or dietitians licensed under part X of

186| chapter 468, pharmacists licensed under chapter 465,

187| psychological specialists licensed under chapter 491, physical
188 therapists licensed under chapter 486, and speech therapists

189| 1licensed under part I of chapter 468 are excluded, unless

190 otherwise collectively bargained.

191 Section 2. Subsections (2), (21), and (22) of section

192 120.52, Florida Statutes, are amended, and subsections (23) and
193 (24) are added to that section, to read:

194 120.52 Definitions.—As used in this act:

195 (2) "Agency action" means the whole or part of a rule or
196 order, or the equivalent, or the denial of a petition to adopt a
197 rule or issue an order. The term also includes any denial of a
198 request made under s. 120.54(6) I26-54H-.

199 (21) "Variance" means a decision by an agency to grant a

200| modification to all or part of the literal requirements of an
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201 agency rule to a person who is subject to the rule. Any variance
202 shall conform to the standards for variances outlined in this
203 chapter and in the uniform rules adopted pursuant to s. 120.5401
204 126-5445).

205 (22) "Waiver" means a decision by an agency not to apply
206 all or part of a rule to a person who is subject to the rule.
207| Any waiver shall conform to the standards for waivers outlined
208 in this chapter and in the uniform rules adopted pursuant to s.

209 120.5401 126--5445).

210 (23) "Telecommunications" means the science and technology

211 of communication at a distance, including electronic systems

212| wused in the transmission or reception of information.

213 (24) "Enforcement action" means a penal or licensure

214| disciplinary action or proceeding.

215 Section 3. Section 120.521, Florida Statutes, is created
216 to read:

217 120.521 Representation in agency proceedings.—Parties

218 appearing in an agency proceeding may represent themselves or

219 choose to be represented at their own expense by counsel or a

2201 qualified representative. An entity other than an individual

221 natural person, such as a corporation or partnership, may be

2272 represented by an officer, director, general partner, managing

223| member, agent, or other person authorized by law to enter into

224 binding agreements on behalf of the entity.

225 (1) "Counsel" means a member of The Florida Bar who 1s not
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226| under any order of suspension, disbarment, or resignation in

227 lieu of discipline by the Supreme Court of this state.

228 (2) (a) A party seeking representation by a qualified

229 representative shall file a written notice with the presiding

230 officer containing the following information:

231 1. The name, mailing address, physical address, telephone

232 number, and electronic mail address of the individual proposed

233| to serve as a qualified representative.

234 2. A statement of the specific criteria under paragraph

235 (3) (a) or paragraph (3) (b) that qualifies the individual to

236| represent the requesting party in the agency proceeding.

237 3. A statement that the requesting party is aware that it

238| may be represented by counsel but has chosen to be represented

239| by a qualified representative.

240 4. The signature of the requesting party.

241 (b) The party seeking representation shall attach to the

242 notice the affidavit required by paragraph (3) (a) or the

243 affidavit required by paragraph (3) (b) executed by the

244 individual proposed to serve as a qualified representative.

245 1. TIf the party seeking representation files the affidavit

246| required by paragraph (3) (a), within 5 days after the filing the

247 presiding officer shall enter and serve an order approving or

248| denying the individual as a qualified representative. Such order
249 is not reviewable under s. 120.569, s. 120.57, s. 120.68, or s.
250 120.69.
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251 2. If the party seeking representation files the affidavit

252 required by paragraph (3) (b), the individual shall be accepted

253 as a qualified representative without further notice or hearing.

254 (3) An individual may not represent a party as a qualified

255 representative under this section unless such individual meets

256 the criteria in paragraph (a) or paragraph (b) and is not

257 disqualified under paragraph (c).

258 (a) For each matter in which a party seeks representation

259 by a qualified representative under this paragraph, the

260| individual proposed to serve as the qualified representative

261 shall execute and file with the presiding officer an affidavit

262 attesting that such individual:

263 1. Has read and is familiar with this chapter;

264 2. Has read and is familiar with the substantive laws

265| pertaining to the proceeding in which the party seeks

266 representation;

267 3. Has read and is familiar with the substantive laws

268| pertaining to the jurisdiction of each agency that is a party to

269| the proceeding;

270 4, Has read and is familiar with chapter 90, the Florida

271 Evidence Code, and chapter 92;

272 5. Has read and 1s familiar with the Standards of Conduct

273 for Qualified Representatives provided in subsection (4) and

274 understands that failure to comply with such standards may

275 result in the presiding officer disqualifying the individual and
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276 removing the individual from further representation in the

277| proceeding;

278 6. Has read and is familiar with the uniform rules of

279| procedure adopted by the Administration Commission under s.

280 120.5401, including the rules of discovery in administrative

281| proceedings;

282 7. Has full knowledge of and familiarity with the factual

283| and legal issues pertaining to the proceeding in which the

284| representation is sought; and

285 8. Is not subject to disqualification under paragraph

286 (3) (c); or

287 (b) For each matter in which a party seeks representation

288| by a qualified representative under this paragraph, the

289| individual proposed to serve as the qualified representative

290 shall execute and file with the presiding officer an affidavit

291 affirming such individual's familiarity with the material

292 included in subparagraphs (a)l.-(a)7., that such individual is

293 not subject to disqualification under paragraph (3) (c), and that

294 such individual:

295 1. Is an attorney admitted to practice in one of the

296| Jjurisdictions within the territory of the United States and is

297 not under any order of suspension, disbarment, or resignation in

298 lieu of discipline by any jurisdiction;

299 2. Is a law student who:

300 a. Is duly enrolled in a law school located in the
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301 territory of the United States and is appearing as part of a

302 student practice program authorized by such law school;

303 b. Has completed the equivalent of 48 semester hours of

304 legal studies;

305 c. Is certified by the dean of such law school as having

306| good character, competent legal ability, and adequate training

307 to perform as a legal intern in a law school student practice

308| program; and

309 d. Is supervised by an attorney admitted to and in good

310 standing with The Florida Bar. The affidavit shall include the

311| name, Florida Bar number, mailing address, physical address,

312 telephone number, and electronic mail address of the attorney;

313 3. Previously appeared as a qualified representative in a

314| proceeding conducted by the division. The affidavit shall list

315| up to 20 of the most recent division proceedings in which the

316 individual appeared as a qualified representative, including the

317 name, division docket number, and party represented in each

318| proceeding; or

319 4. Previously appeared as a qualified representative in a

320| matter conducted by an agency that is a party to the proceeding.

321 The affidavit shall list up to 20 of the most recent agency

322| proceedings in which the individual appeared as a qualified

323 representative, including the name, agency case number, and

324| party represented in each proceeding.

325 (c) An individual may not appear as a qualified
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326 representative in a proceeding if:

327 1. The individual provided any false information under

328| paragraph (a) or paragraph (b);

329 2. The individual's ability to practice law under

330 subparagraph (b)1l. is under any order of suspension, disbarment,

331 or resignation in lieu of discipline by any jurisdiction;

332 3. The individual ceases to be a law student who meets the
333 requirements of subparagraph (b)2.; or
334 4. The presiding officer of a proceeding finds that the

335| individual failed to comply with any of the requirements of this

336| section. Upon making such a finding, the presiding officer shall

337| enter the finding as an order in the record and shall disqualify

338| the individual from further representation in the proceeding.

339 (4) The following Standards of Conduct for Qualified

340 Representatives are mandatory for all qualified representatives:

341 (a) A representative must exercise due diligence to ensure

342 that any motion or pleading is filed and argued in good faith.

343 (b) A representative must advise his or her client to obey

344 the law.

345 (c) A representative may not:

346 1. Engage in conduct involving dishonesty, fraud, deceit,

347 or misrepresentation;

348 2. Engage in conduct that is prejudicial to the

349 administration of justice;

350 3. Handle a matter that the representative knows or should
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351 have known he or she is not competent to handle;

352 4. Handle a legal or factual matter without adequate

353| preparation;

354 5. Communicate, or cause another to communicate, as to the

355| merits of the proceeding with the presiding officer except on

356 the record or in writing with a copy of such writing promptly

357 delivered to the opposing party; or

358 6. Communicate with an adverse party regarding matters at

359| issue in the administrative proceeding when he or she knows or

360 should have known that the adverse party is represented by

361| counsel or another qualified representative.

362

363| A presiding officer may disqualify a representative appearing in

364 an administrative proceeding for failure to comply with the

365 standards provided in this subsection.

366 Section 4. Subsection (1) of section 120.525, Florida

367 Statutes, is amended, and subsection (4) is added to that

368 section, to read:

369 120.525 Meetings, hearings, and workshops.—

370 (1) Except in the case of emergency meetings, each agency
371 shall give notice of public meetings, hearings, and workshops by
372| publication in the Florida Administrative Register and on the

373 agency's website not fewer ‘ess than 7 days before the event.

374 The notice shall include a statement of the general subject

375| matter to be considered, the manner in which an interested party
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376| may submit material relevant to the purposes identified in such

377 notice, the method by which a member of the public may request

378 an opportunity to speak, and a statement that a speaker may be

379 subject to reasonable time limits.

380 (4) Except as provided in subsection (3), the following

381 applies to all public meetings, hearings, and workshops

382 conducted under this chapter:

383 (a) In addition to the requirements of subsection (1), the

384| notice for a public meeting, hearing, or workshop utilizing

385| telecommunications must state whether the public meeting,

386 hearing, or workshop will be conducted or may be attended by

387 means of telecommunications and must include:

388 1. All information necessary for contemporaneous public

389| access to the public meeting, hearing, or workshop. If

390 contemporaneous public access is provided by direct

391 telecommunications link, the notice must include the manner in

392| which each member of the public may access such link. If

393 contemporaneous public access is provided solely through the use

394 of limited public telecommunications access points that require

395| members of the public to be physically present at specified

396| locations in order for such members to access the meeting,

397 hearing, or workshop, the notice must include the physical

398 location of each telecommunications access point.

399 2. The manner in which an interested party may submit

400| material relevant to the purposes identified in the notice
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401| before, during, and after the public meeting, hearing, or

402| workshop.

403 3. The manner in which a member of the public attending a

404| public meeting, hearing, or workshop by means of

405 telecommunications may request to speak at such public meeting,

406| hearing, or workshop, including the manner in which such

407| member's sufficient interest in the purposes identified in the

408| notice will be verified and the manner in which multiple

409| interested parties may designate one representative to speak on

410 their behalf.

411 (b) The agency head shall designate a presiding officer to

412 conduct the public meeting, hearing, or workshop. For public

413| hearings, the presiding officer must be the administrative law

414 judge, agency hearing officer, mediator, or other person

415 designated by the agency head in accordance with the law under

416| which the hearing is conducted. The presiding officer shall have

417 all authority necessary to control the conduct of the meeting,

418 hearing, or workshop.

419 (c) Except as otherwise provided by law, all evidence,

420 testimony, and argument presented at a public meeting, hearing,

421 or workshop must be afforded equal consideration by the agency

422 conducting the public meeting, hearing, or workshop regardless

423 of the method of communication.

424 (d) Nothing in this subsection shall be construed to

425 diminish the right to inspect public records under chapter 119.
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(e) If points of access to a public meeting, hearing, or

286.011 are

workshop that is subject to the provisions of s.

limited to places not normally open to the public, any official

action taken at such meeting, hearing, or workshop is void and

of no effect.

(f) Other laws relating to public meetings, hearings, and

workshops, including penal and remedial provisions, apply to

public meetings, hearings, and workshops conducted by means of

telecommunications.

(g) The uniform rules of procedure may not contradict the

requirements of this subsection.

Section 5. Subsection (5) of section 120.54, Florida
Statutes, 1s amended to read:

120.54 Rulemaking.—
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576 to read:

577 120.5401 Uniform rules of procedure.—Subject to subsection

578 (1), agencies subject to this chapter shall use the uniform

579 rules of procedure adopted pursuant to this section.

580 (1) The Administration Commission shall adopt uniform

581 rules of procedure. The uniform rules shall establish procedures

582 that comply with the requirements of this chapter. On becoming

583| effective, the uniform rules shall be the rules of procedure for

584| each agency subject to this chapter unless the Administration

585| Commission grants an exception to the agency under this

586 subsection.

587 (a) An agency may seek exceptions to the uniform rules of

588| procedure by filing a petition with the Administration

589| Commission. The Administration Commission shall approve

590 exceptions to the extent necessary to implement other laws, to

591 the extent necessary to conform to any requirement imposed as a

592 condition precedent to receipt of federal funds or to permit

593| persons in this state to receive tax benefits under federal law,

594 or as required for the most efficient operation of the agency as

595 determined by the Administration Commission. The reasons for the

596| exceptions shall be published in the Florida Administrative

597 Register.

598 (b) Agency rules that provide exceptions to the uniform

599| rules shall not be filed with the department unless the

600| Administration Commission has approved the exceptions. Each
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601 agency that adopts rules that provide exceptions to the uniform

602 rules shall publish a separate chapter in the Florida

603| Administrative Code that clearly delineates the provisions of

604 the agency's rules that provide exceptions to the uniform rules

605 and specifies each alternative chosen from among those

606 authorized by the uniform rules. Each chapter shall be organized

607 in the same manner as the uniform rules.

608 (2) The uniform rules of procedure adopted by the

609| Administration Commission pursuant to this section shall be used

610| Dby each state agency and shall include, but are not limited to:

611 (a) Uniform rules of procedure for the scheduling of

612| public meetings, hearings, and workshops.

613 (b) Uniform rules that provide procedures for conducting

614| public meetings, hearings, and workshops, and for taking

615 evidence, testimony, and argument at such public meetings,

616| hearings, and workshops, in person and by means of

ol7 telecommunications.

018 (c) Uniform rules of procedure for the filing of notice of

619| protests and formal written protests pursuant to s. 120.57(3).

620 The Administration Commission may prescribe the form and

621 substantive provisions of a required bond.

622 (d) Uniform rules of procedure for the filing of petitions

623 and requests for administrative hearings pursuant to s. 120.569.

624 (e) Uniform rules of procedure for the conduct and

625| disposition of administrative hearings, including the form and
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626 filing of other pleadings and of motions, notices, documents,

627 and exhibits; the prompt disposition of motions and other

628| matters; and the recordation and preservation of the record.

629 (f) Uniform rules of procedure for the filing and prompt

630 disposition of petitions for declaratory statements. The rules

631 shall also describe the contents of the notices that must be

632| published in the Florida Administrative Register under s.

633 120.565, including any applicable time limit for the filing of

634| motions to intervene or petitions for administrative hearing by

635 persons whose substantial interests may be affected.

636 (g) Uniform rules of procedure for the granting or denying

637| of petitions for variances and waivers pursuant to s. 120.542.

638| The uniform rules shall include procedures for the granting,

639| denying, or revoking of emergency and temporary variances and

640 waivers. The uniform rules may provide for expedited timeframes,

641 waiver of or limitations on public notice, and limitations on

642 comments on the petition in the case of temporary or emergency

043 variances or waivers.

644 Section 7. Section 120.5402, Florida Statutes, is created
645 to read:

646 120.5402 Mandatory correction of rule.—

647 (1) For purposes of this section:

648 (a) "Department" means the Department of State.

649 (b) "Mandatory correction" means a change in the text,

650 numbering, reference to rulemaking authority, or reference to
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651 law implemented of a rule that does not modify the substance or

652 legal effect of the rule and is necessitated by a change in the

653| wording of a law.

654 (2) For purposes of this section, only a law enacted

655 subsequent to the effective date of the rule may necessitate a

656| mandatory correction of the rule.

657 (3) No later than 180 days after the effective date of a

658| law necessitating a mandatory correction of a rule, the agency

659| that adopted the affected rule shall publish a notice of

660| mandatory correction of rule in the Florida Administrative

661| Register pursuant to s. 120.55. The notice shall include:

062 (a) The full text of the affected rule.
663 (b) The proposed mandatory correction.
664 (c) The certification of the agency general counsel that

665| the change in the rule is a mandatory correction and the

666 justification for that conclusion.

667 (d) The procedure for a substantially interested party to

668 file an objection to the proposed mandatory correction within 21

669| days after the date of the notice.

670 (e) A statement that the agency head approved the filing

671 of the notice.

672 (4) If a notice required in subsection (3) is not

673| published within 180 days after the effective date of the law

674 necessitating the mandatory correction, the operation of the

675 affected rule is suspended until publication of such notice.
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676 (5) 1If an objection to the proposed mandatory correction

677 is not received within the 21-day period, the agency shall

678| publish a notice in the Florida Administrative Register stating

679 that no timely objections were received and the mandatory

680 correction of the rule is complete as of the date the notice of

681 no timely objection is published. The department shall update

682 the text of the rule and accompanying historical notes to

683 incorporate the mandatory correction.

684 (6) Within 10 days after receiving a timely objection

685 filed by a substantially interested party to the proposed

686| mandatory correction, the agency shall determine whether to

687| grant or deny the objection.

688 (a) If the objection is granted, the agency shall publish

689| a notice in the Florida Administrative Register withdrawing the

690| proposed mandatory correction and stating that the agency will

691| proceed with rulemaking under s. 120.54 within 20 days after the

692 date the objection is received.

693 (b) If the objection is denied, the agency shall serve a

694 written copy of the denial on the objecting party and publish

695| notice of the denial in the Florida Administrative Register. The

696| mandatory correction shall become effective 10 days after

697| publication of the notice of denial. The department shall

698| publish notice in the Florida Administrative Register of the

699| date the mandatory correction became effective and shall update

700 the text of the rule and accompanying historical notes to
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701 incorporate the mandatory correction.

702 (7) A mandatory correction and the denial of an objection

703| under this section do not constitute final agency action for

704| purposes of s. 120.569, s. 120.57, or s. 120.68.

705 Section 8. Paragraph (a) of subsection (4) of section

706 120.541, Florida Statutes, is amended to read:

707 120.541 Statement of estimated regulatory costs.—

708 (4) Subsection (3) does not apply to the adoption of:

709 (a) Federal standards pursuant to s. 120.54 (5) 126-54+6).
710 Section 9. Section 120.542, Florida Statutes, 1s amended

711 to read:

712 120.542 Variances and waivers.—

713 (1) Strict application of uniformly applicable rule

714 requirements can lead to unreasonable, unfair, and unintended
715| results in particular instances. The Legislature finds that it
716| 1is appropriate in such cases to adopt a procedure for agencies
717 to provide relief to persons subject to regulation. A public

718 employee is not a person subject to regulation under s. 120.5401

719| and this section for the purpose of petitioning for a variance
720 or waiver to a rule that affects that public employee in his or
721 her capacity as a public employee. Agencies are authorized to
722| grant variances and waivers to requirements of their rules

723 consistent with this section and with rules adopted under the
724 authority of this section. An agency may limit the duration of

725| any grant of a variance or waiver or otherwise impose conditions
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on the grant only to the extent necessary for the purpose of the
underlying statute to be achieved. This section does not
authorize agencies to grant variances or waivers to statutes or
to rules required by the Federal Government for the agency's
implementation or retention of any federally approved or
delegated program, except as allowed by the program or when the
variance or waiver is also approved by the appropriate agency of
and

the Federal Government. This section is supplemental to,

does not abrogate, the variance and waiver provisions in any
other statute.

(2) Variances and waivers shall be granted when the person
subject to the rule demonstrates that the purpose of the
underlying statute will be or has been achieved by other means
by the person and when application of a rule would create a
substantial hardship or would violate principles of fairness.
For purposes of this section, "substantial hardship" means a

demonstrated economic, technological, legal, or other type of

hardship to the person requesting the variance or waiver. For
purposes of this section, "principles of fairness" are violated
when the literal application of a rule affects a particular
person in a manner significantly different from the way it

affects other similarly situated persons who are subject to the

rule.
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4y Agencies shall advise persons of the remedies
available through this section and shall provide copies of this
and, if

section, the uniform rules on variances and wailvers,

requested, the underlying statute, to persons who inquire about
the possibility of relief from rule requirements.
(4)45)r A person who is subject to regulation by an agency

rule may file a petition with that agency, with a copy to the

committee, requesting a variance or waiver from the agency's
rule. In addition to any requirements mandated by the uniform
rules, each petition shall specify:

(a) The rule from which a variance or waiver 1is requested.

(b) The type of action requested.

(c) The specific facts that would justify a waiver or
variance for the petitioner.

(d) The reason why the variance or the waiver requested
would serve the purposes of the underlying statute.

(5)46)> Within 15 days after receipt of a petition for
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776| variance or wailver, an agency shall preoevide notice—of the

777 ot 1+ 1 n + +hoa Noarnartmoean £ Q4
Pt O coO—TcnC—roCPar ot o T

aEte;—whieh—shaltd publish notice

778 of the petition in the firstavaitabte isswe—of +the Florida

779| Administrative Register. The notice shall contain the name of
780 the petitioner, the date the petition was filed, the rule number
781 and nature of the rule from which variance or waiver is sought,
782 and an explanation of how a copy of the petition can be

783| obtained. The uniform rules shall provide a means for interested
784| persons to provide comments on the petition.

785 (6)+H- Except for requests for emergency variances or

786| waivers, within 30 days after receipt of a petition for a

787| wvariance or waiver, an agency shall review the petition and

788| request submittal of all additional information that the agency
789 is permitted by this section to require. Within 30 days after
790 receipt of such additional information, the agency shall review
791 it and may request only that information needed to clarify the
792 additional information or to answer new questions raised by or
793 directly related to the additional information. If the

794| petitioner asserts that any request for additional information
795 is not authorized by law or by rule of the affected agency, the
796 agency shall proceed, at the petitioner's written request, to
797| process the petition.

798 (7)48> An agency shall grant or deny a petition for

799| wvariance or waiver within 90 days after receipt of the original

800| petition, the last item of timely requested additional material,
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801 or the petitioner's written request to finish processing the

802| petition, whichever occurs last. A petition not granted or

803 denied within 90 days after receipt of a completed petition is
804 deemed approved. A copy of the order granting or denying the
805| petition shall be filed with the committee and shall contain a
806 statement of the relevant facts and reasons supporting the

807 agency's action. The agency shall previde notice—of the

PSS N 12
T

o
<7 WIT T CTTIT

808 cHsposition—eof the petition—+teo &
809| shatd publish the notice in the next available issue of the

810| Florida Administrative Register. The notice shall contain the
811 name of the petitioner, the date the petition was filed, the

812 rule number and nature of the rule from which the waiver or

813| wvariance is sought, a reference to the place and date of

814| publication of the notice of the petition, the date of the order
815| denying or approving the variance or waiver, the general basis
816 for the agency decision, and an explanation of how a copy of the
817 order can be obtained. The agency's decision to grant or deny
818 the petition shall be supported by competent substantial

819| evidence and is subject to ss. 120.569 and 120.57. Any

820| proceeding pursuant to ss. 120.569 and 120.57 in regard to a

821 variance or waiver shall be limited to the agency action on the
822 request for the variance or waiver, except that a proceeding in
823 regard to a variance or waiver may be consolidated with any

824 other proceeding authorized by this chapter.

825 (8)49> Each agency shall maintain a record of the type and
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851 shall state clearly whether the matter is an enforcement action.

852 (b) Each notice shall inform the recipient of any

853 administrative hearing or judicial review that is available

854 under this section, s. 120.57, or s. 120.68; shall indicate the
855| procedure which must be followed to obtain the hearing or

856| Jjudicial review; and shall state the time limits which apply. In

857 an enforcement action, the agency may provide an election-of-

858| rights form for the respondent's use in requesting a hearing,

859| but any form provided by the agency must require the information

860 in subparagraphs (3) (b)1., 3., 5., and 9., and may not impose

861| any additional requirements on a respondent in order to request

862 a hearing, unless such requirements are specifically authorized

863| by law.
864 (3) REQUEST FOR AN ADMINISTRATIVE HEARING.-—

865 42> (a) Except for any proceeding conducted as prescribed

866 in s. 120.56, a party seeking a hearing under this subsection

867 shall file a petitien—eor request for a hearing uvrder—this

868 seetieon—shallbe—Ffited with the agency within 21 days after the

869| date the person receives written notice of the decision. Failure

870 to file a request within the 21-day period constitutes a waiver

871 of the right to hearing but does not constitute consent to the

872 agency action for purposes of judicial review under s. 120.68.

873 IE—theageney reguestsan administrative law Judge—from—the
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876| +thepetitieornor reguest~
877 (b) Any party's request for a hearing shall include the

878 following:

879 1. The name, address, electronic mail address, and

880 telephone number of the party and the name, address, and

881 telephone number of the party's counsel or qualified

882 representative upon whom service of pleadings and other papers

883 should be made.

884 2. A statement of when and how the party received notice

885| of the agency's action or proposed action.

886 3. If the matter is an enforcement action, the file number

887 contained in the complaint or other notice of agency action.

888 4. An explanation of how the party's substantial interests

889 are or will be affected by the action or proposed action.

890 5. A statement of all material facts disputed by the party

891 or a statement that there are no disputed facts.

892 6. A statement of the ultimate facts alleged, including a

893 statement of the specific facts the party contends warrant

894 reversal or modification of the agency's proposed action.

895 7. A statement of the specific rules or statutes that the

896| party contends require reversal or modification of the agency's

897| proposed action, including an explanation of how the alleged

898 facts relate to the specific rules or statutes.

899 8. A precise statement of the relief sought by the party,

900 including the action the agency should take with respect to the
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901 matter.

902 9. A statement that the party is requesting an

903 administrative hearing.

904 (c) Upon receiving a request for a hearing, the agency

905 shall determine if the request contains all of the required

906 information. If it is not in substantial compliance with the

907 requirements of this subsection or is untimely filed, the

908 request shall be dismissed. The first dismissal of a request

909| shall be without prejudice for the requesting party to file a

910 timely amended request curing the defect, unless it is apparent

911 from the face of the request that the defect cannot be cured.

912 (d) Except in the case of an enforcement action, a request

913| for a hearing shall be granted or denied within 15 days after

914 receipt by the agency. In an enforcement action, a request for a

915| hearing shall be granted or denied within 30 days after receipt

916| by the agency. Failure to grant or deny a request for a hearing

917 within the time provided in this paragraph constitutes a

918 withdrawal of the agency action.

919 (e) The agency shall promptly give written notice to all

920| parties of the action taken on the request, stating with

921| particularity its reasons for denying the request if the request

922 is not granted, and stating the deadline for filing an amended

923| request, if applicable. This paragraph does not eliminate the

924 availability of equitable tolling as a defense to the untimely

925 filing of a request.
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926 (4) AGENCY REQUEST FOR AN ADMINISTRATIVE LAW JUDGE.—

927 (a) The agency may refer a matter to the division for the

928 assignment of an administrative law judge only if the request

929 for a hearing is in substantial compliance with the requirements

930 of paragraph (3) (b).

931 (b) The agency shall request an administrative law judge

932| by promptly notifying the division by electronic means as

933| provided in the uniform rules.

934 1. The agency must request the assignment of an

935| administrative law judge within 15 days after the date of the

936| decision granting the request for a hearing unless the agency

937 and party requesting the hearing agree in writing to a different

938 date.

939 2. Failure to request the assignment of an administrative

940 law judge within 15 days after the date of the decision granting

941 the request for a hearing or by the date set in a written

942 agreement between the agency and the party requesting the

943| hearing constitutes the agency's adoption of the opposing

944| party's statement of facts and factual allegations as presented

945| by the petition for a hearing and the agency shall proceed

946| pursuant to s. 120.57(2).

947 (c) On the request of any agency, the division shall
948 assign an administrative law judge with due regard to the
949| expertise required for the particular matter.

950 (d) If a request for a hearing is granted and the agency
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requests the assignment of an administrative law judge, the

referring agency shall take no further action with respect to a
proceeding under s. 120.57(1), except as a party litigant, as

long as the division has jurisdiction over the proceeding under

o 120 BE7 (71 Az 1martsz masz roacaa~nct s Aa o] 4 £4 A0 A £ +ha
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(e) Within 5 days, excluding Saturdays, Sundays, and state

holidays, after the division's receipt of a request for a

hearing, the division shall issue and serve on all original

parties an initial order that assigns the case to a specific

administrative law judge, provides general information regarding

practice and procedure before the division, and directs the

parties to respond within 5 days, excluding Saturdays, Sundays,

and state holidays, in writing with the following information:

1. The name and docket number of any related matters

involving any of the parties and any of the same or similar

issues that arose in the present matter, whether pending before

the division or another authority.

2. The county in which the final hearing shall be

conducted.

3. The estimated time necessary to conduct the final
hearing.

4. All dates on which the parties are available to conduct
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976 the final hearing. In a proceeding under s. 120.56, the

977 available dates may be no later than 30 days after the date the

978 division received the petition. In a proceeding under s.

979 120.57(3), the available dates may be no later than 30 days

980 after the date the division received the formal written protest.

981 In all other proceedings, the available dates may be no earlier

982 than 30 days and no later than 90 days after the date of the

983 order.

984 5. Whether discovery under the uniform rules is necessary

985 in addition to the initial disclosures required by s. 120.5695.

986| The initial order shall also advise the parties that a summary

987| hearing is available upon the agreement of all parties under s.

988 120.574 and briefly describe the expedited time sequences,

989| limited discovery, and final order provisions of the summary

990| procedure.

991 (f) If the administrative law judge assigned to a hearing

992| becomes unavailable, the division shall assign another

993 administrative law judge who shall use the existing record

994 developed in the matter and receive any additional evidence or

995| argument which the new administrative law judge finds necessary.

996 (5) HEARING PROCEDURES.—

997 (a) Unless waived by all parties, s. 120.57(1) applies

998 whenever the proceeding involves a disputed issue of material

999| fact. If a disputed issue of material fact arises during a

1000 hearing that is not conducted under 120.57(1), unless waived by
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4> All pleadings, motions, or other papers filed 1in the

proceeding must be signed by the party, the party's attorney, or

the party's qualified representative. The signature constitutes

a certificate that the person has read the pleading, motion, or

other paper and that, based upon reasonable inquiry, it is not

interposed for any improper purposes, such as to harass or to

cause unnecessary delay, or for frivolous purpose or needless

increase in the cost of litigation. If a pleading, motion, or

other paper is signed in violation of these requirements, the

presiding officer shall impose upon the person who signed it,
the represented party, or both, an appropriate sanction, which
may include an order to pay the other party or parties the

amount of reasonable expenses incurred because of the filing of
or other paper, including a reasonable

the pleading, motion,

fee.

attorney attormey's

(d)4+£+ The presiding officer has the power to swear

witnesses and take their testimony under oath, to issue

subpoenas, and to effect discovery as provided in this chapter

Page 42 of 114

CODING: Words stricken are deletions; words underlined are additions.
hb1389-00

vV E S




F L ORTIDA

1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075

H O U S E O F R EPRESENTATI

HB 1389 2017

D,
B
ar

I
hal
’_.—l
q
I
l__l
o,
o]
@
’_.—l
)
0]
q

B
ar
I__I -

by
OT1T

0]
)
X
at

[0))]
@
&

con
7 =

centempt. However, all

civil legislative and judicial privileges and immunities are

for purposes of administrative hearings,

expressly preserved neo—presiding officer has the auvthority—+teo

1 o o 7 a9
oottty ot

(e) Any party may request the disqualification of the

administrative law judge by filing, before any evidence is taken

at a hearing, an affidavit with the division that states with

particularity the grounds for disqualification. The chief judge

shall review the affidavit and the record as necessary and shall

decide whether to disqualify the administrative law judge within

5 days after the date the affidavit is filed. The chief judge

shall enter a written order in the record stating whether the

request is granted or denied. If the request is granted, the

order shall include the assignment of the replacement

administrative law judge.

Evidence that is not
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1076 relevant to prove a material fact in issue or is unduly

1077 repetitious ewidenee shall be excluded, but all other evidence
1078 of a type commonly relied upon by reasonably prudent persons in
1079 the conduct of their affairs shall be admissible, whether or not
1080 such evidence would be admissible in a trial in the courts of
1081 Florida. Any part of the evidence may be received in written
1082 form, and all testimony of parties and witnesses shall be made
1083| under oath.

1084 2.4h)» Documentary evidence may be received in the form of
1085| a copy or excerpt. Upon request, parties shall be given an

1086| opportunity to compare the copy with the original, if available.
1087 3.4+ Official recognition shall be requested in writing

1088 and filed with the presiding officer. The request must state

1089| with particularity the matter to be recognized and the grounds

1090 on which recognition is sought. When official recognition is

1091 requested, the parties shall be notified and given an

1092 opportunity to examine and contest the material. The presiding

1093| officer shall enter a written order granting or denying the

1094 request. All requests for official recognition are governed
1095| exclusively by ss. 90.201, 90.202, 90.203, 90.204, 90.205, and
1096 90.207.

1097 4.459> A party shall be permitted to conduct cross-

1098 examination when testimony is taken or documents are made a part
1099 of the record.
1100 (g)1l.434~ Any person subject to a subpoena may, before
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1101 compliance and on timely petition, request the presiding officer
1102 having jurisdiction of the dispute to invalidate the subpoena on
1103 the ground that it was not lawfully issued, is unreasonably

1104| Dbroad in scope, or requires the production of irrelevant

1105| material.

1106 2. A party may seek enforcement of a subpoena, order

1107| directing discovery, or order imposing sanctions issued under
1108| the authority of this chapter by filing a petition for

1109| enforcement under s. 120.69 in the circuit court of the judicial

1110 circuit in which the person failing to comply with the subpoena

1111 or order resides. A failure to comply with an order of the court
1112 shall result in a finding of contempt of court. However, no

1113| person shall be in contempt while a subpoena is being challenged
1114| under subparagraph 1. The court may award to the prevailing

1115 party all or part of the costs and attorney atftermey's fees

1116| incurred in obtaining the court order as provided in s. 120.69

1117 wheRnever—tae——econrt—determines—+taat suceaan—avward——saoatd-eoe

1118 granted—under—the Florida Rultesof Civil Precedure.

1119 3. Any public employee subpoenaed to appear at an agency
1120| proceeding shall be entitled to per diem and travel expenses at
1121 the same rate as that provided for state employees under s.
1122 112.061 if travel away from such public employee's headquarters
1123 is required. All other witnesses appearing pursuant to a

1124 subpoena shall be paid such fees and mileage for their

1125| attendance as 1is provided in s. 92.142 eivil—aetions—in—ecireuit
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1126 covrts—eof—+this——state. In the case of a public employee, such
1127 expenses shall be processed and paid in the manner provided for
1128 agency employee travel expense reimbursement, and in the case of
1129 a witness who is not a public employee, payment of such fees and
1130 expenses shall accompany the subpoena.

1131 (h) For any proceeding arising under chapter 373, chapter

1132 378, or chapter 403, if a nonapplicant petitions as a third

1133| party to challenge an agency's issuance of a license, permit, or

1134 conceptual approval, the order of presentation in the proceeding

1135| is for the permit applicant to present a prima facie case

1136| demonstrating entitlement to the license, permit, or conceptual

1137| approval, followed by the agency. This demonstration may be made

1138| by entering into evidence the application and relevant material

1139 submitted to the agency in support of the application, and the

1140 agency's staff report or notice of intent to approve the permit,

1141 license, or conceptual approval. Subsequent to the presentation

1142 of the applicant's prima facie case and any direct evidence

1143 submitted by the agency, the petitioner initiating the action

1144 challenging the issuance of the license, permit, or conceptual

1145| approval has the burden of ultimate persuasion and has the

1146| burden of going forward to prove the case in opposition to the

1147 license, permit, or conceptual approval through the presentation

1148 of competent and substantial evidence. The permit applicant and

1149 agency may on rebuttal present any evidence relevant to

1150 demonstrating that the application meets the conditions for
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1151 issuance. Notwithstanding subsection (1), this paragraph applies

1152 to proceedings under s. 120.574.

1153 (i)4+r Unless the time period is waived or extended with
1154 the consent of all parties, the final order in a proceeding

1155| which affects substantial interests must be in writing, must and
1156 include findings of fact+—4f—any+ and conclusions of law

1157 separately stated, and +t& must be rendered within 90 days:

1158 1. After the hearing is concluded, if conducted by the
1159 agency;

1160 2. After a recommended order is submitted to the agency
1161 and mailed to all parties, if the hearing is conducted by an
1162 administrative law Jjudge; or

1163 3. After the agency has received the written and oral

1164 material it has authorized to be submitted, if there has been no
1165 hearing.

1166 (J)4myr Findings of fact, if set forth in a manner which is
1167 no more than mere tracking of the statutory language, must be
1168 accompanied by a concise and explicit statement of the

1169| underlying facts of record which support the findings.

1170 (k)4mr If an agency head finds that an immediate danger to
1171 the public health, safety, or welfare requires an immediate

1172 final order, it shall recite with particularity the facts

1173| underlying such finding in the final order, which shall be

1174 appealable or enjoinable from the date rendered.

1175 (1) Parties shall be notified of any order, including a
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1226 1. The name and, if known by the disclosing party, the

1227 address, telephone number, and electronic mail address of each

1228| person with discoverable information that the disclosing party

1229| may use to support one or more of its claims or defenses.

1230 2. For each person disclosed under subparagraph 1., each

1231 subject reasonably pertaining to the claims or defenses in the

1232| matter about which that person has information.

1233 3. The name, address, telephone number, and electronic

1234| mail address of each witness that the disclosing party may use

1235 in the final hearing in the proceeding to present evidence under

1236 s. 90.701, s. 90.702, s. 90.704, or s. 90.705. The disclosure

1237| under this subparagraph shall include:

1238 a. For each witness employed or retained in any capacity

1239| by the disclosing party to provide expert testimony in the

1240| proceeding, a written report that must contain:

1241 (I) The date of the report, a statement that the report

1242| was prepared by the witness, and the signature of the witness at

1243 the end of the report.

1244 (IT) A complete statement of each opinion to which the

1245| witness will testify, including the basis of and the reasoning

1246| behind each opinion.

1247 (ITTI) The facts and data considered by the witness in

1248 reaching each opinion.

1249 (IV) Exhibits the witness will use in presenting each

1250 opinion.
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1251 (V) The qualification of the witness to render each

1252 opinion.

1253 (VI) The case name and case number for each legal case or

1254 administrative proceeding in the preceding 24 months in which

1255 the witness has testified as an expert, whether at trial, at

1256 final evidentiary hearing, or by deposition.

1257 (VII) A statement of the compensation to be paid to the

1258| witness for testifying in the proceeding.

1259 b. For all other witnesses who must be disclosed under

1260 this subparagraph but who are not required to prepare a written

1261 report, a statement that must contain:

1262 (I) The subject matter on which the witness is expected to

1263 testify under s. 90.701, s. 90.702, s. 90.704, or s. 90.705.

1264 (IT) A summary of the facts and opinions to which the

1265| witness 1s expected to testify.

1266 c. Fach party must supplement the disclosures made under

1267 this paragraph when required under this section.

1268 4., FEach agency that is a party to the proceeding shall

1269| provide a copy of all public records, as defined in s.

1270 119.011(12) and not otherwise exempt from disclosure, containing

1271 information reasonably pertaining to the claims or defenses in

1272 the matter.

1273 5. 1In an enforcement proceeding, the agency shall disclose

1274 all public records that are otherwise exempt from disclosure and

1275 that contain exculpatory information about a specific party to
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1276 that party only.

1277 6. Each nonagency party shall provide a description,

1278 including the location, of all of the physical documents,

1279 electronic documents, electronically stored information, and

1280 tangible items that the disclosing party has in its possession,

1281 custody, or control and may use to support one or more of its

1282 claims or defenses. Alternatively, the disclosing party may

1283| provide a copy of each item subject to disclosure under this

1284 subparagraph.

1285 7. A party is not required to disclose those persons,

1286| documents, information, or tangible items having only

1287 information that solely could be used for impeachment.

1288 (b) A party is not excused from making the disclosures

1289 required in paragraph (a) because it has not completed its

1290 investigation of the matter, is challenging the sufficiency of

1291 another party's responses, or another party has failed to make

1292 such disclosures.

1293 (c) In proceedings under s. 120.56 or s. 120.57(3), a

1294| party must make the disclosures required in paragraph (a) within

1295 10 days after the date of the initial order by the division
1296| under s. 120.569.

1297 (d) A party granted leave to intervene in a proceeding

1298 under s. 120.56 or s. 120.57(3) must make the disclosures

1299| required in paragraph (a) within 5 days after the date of the

1300 order granting leave to intervene. In all other proceedings, a
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1301| party granted leave to intervene in a proceeding must make such

1302 disclosures within 30 days after the date of the order granting

1303 leave to intervene.

1304 (e) All disclosures required in paragraph (a) shall be

1305| made in writing; signed by the counsel or qualified

1306 representative of the party, i1f represented, or by the actual

1307| party, if unrepresented; and served on all other parties to the

1308| proceeding.

1309 (f) On the motion of any party, the presiding officer is

1310| authorized to impose one or more, or any combination, of the

1311 following sanctions for the failure of a party to make the

1312| disclosures required in paragraph (a). The motion must be made

1313| in writing, be filed with the presiding officer, state with

1314 specificity the disclosures failed to be made, and contain the

1315 express certification that the moving party in good faith

1316| conferred or attempted to confer with the party failing to make

1317 such disclosures in an effort to resolve the issue without

1318 action by the presiding officer. The party failing to make such

1319| disclosures may be:

1320 1. Prohibited from proffering or submitting evidence that

1321| was not disclosed or that establishes a matter subject to such

1322 disclosures.

1323 2. Deemed to admit the moving party's statement of fact

1324| pertaining to the matter subject to such disclosures.

1325 3. Assessed the reasonable costs and attorney fees of the
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1326| moving party for bringing the motion.

1327 4. Deemed to have waived further hearing on the matter

1328 subject to such disclosures.

1329 (2) PREHEARING CONFERENCE.—Any time after the agency

1330 grants the request for a hearing, the presiding officer is

1331 authorized to direct the parties to confer for the purpose of

1332 clarifying and simplifying issues, discussing settlement

1333 possibilities, examining documents and other exhibits,

1334| exchanging witness names and addresses, resolving other

1335| procedural matters, and entering into a prehearing stipulation.

1336 (3) DISCOVERY.—A party to an administrative proceeding may

1337 obtain discovery only after confirming the need for further

1338| discovery in the written response to the initial order of the

1339| presiding officer, including an initial order required by s.

1340 120.569(4) (e), and then only as authorized by the presiding

1341 officer in the initial discovery order.

1342 (a) The presiding officer shall enter an initial discovery

1343 order consistent with this paragraph.

1344 1. A response to an initial order, including an initial

1345 order under s. 120.569(4) (e), seeking to confirm the need for

1346| further discovery shall include the following:

1347 a. An express request for further discovery under the

1348 uniform rules by the party seeking discovery.

1349 b. An explanation as to why the required initial

1350 disclosures provide insufficient information to enable the
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1351 requesting party to prepare for the hearing.

1352 c. The additional forms of discovery provided under the

1353| uniform rules that the party seeks to utilize.

1354 d. The estimated time necessary to complete discovery and

1355 a statement that such time will not delay the final hearing in

1356 the matter.

1357 e. Whether the other parties in the case concur in the

1358 request, will seek a separate provision for discovery, Or oppose

1359 the request.

1360 2. If no party requests further discovery, within 5 days

1361| after the filing of the response to the initial order the

1362| presiding officer shall enter an initial discovery order stating

1363| that no party is authorized to obtain discovery under the

1364 uniform rules.

1365 3. If fewer than all parties request further discovery,

1366| within 5 days after the filing of the response to the initial

1367 order the presiding officer shall give notice to all parties of

1368 an initial discovery conference to determine the need for

1369| further discovery. After conducting the conference, the

1370| presiding officer shall enter an initial discovery order stating

1371 whether the need for further discovery is confirmed, and:

1372 a. If such need is confirmed, stating the forms of

1373 discovery the parties may utilize, setting the dates by which

1374 responses to each form of discovery shall be served, and

1375| directing the parties not to file discovery responses in the
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1376 official record unless authorized by the presiding officer or

1377 the responses are proffered and admitted into evidence in the

1378| proceeding.

1379 b. If such need is not confirmed, stating that no party is

1380 authorized to obtain discovery under the uniform rules.

1381 4. If all parties concur in the need for further

1382| discovery, within 5 days after the filing of the response to the

1383| initial order the presiding officer shall enter an initial

1384| discovery order stating the forms of discovery the parties may

1385| wutilize, setting the dates by which responses to each form of

1386| discovery shall be served, and directing the parties not to file

1387| discovery responses in the official record unless authorized by

1388| the presiding officer or the responses are proffered and

1389 admitted into evidence in the proceeding.

1390 (b) In all proceedings in which further discovery is

1391 authorized, the presiding officer may convene and conduct

1392 additional discovery conferences as necessary.

1393 (c) To supplement the required initial disclosures, as

1394| part of the uniform rules the Administration Commission shall

1395| adopt uniform rules of discovery for administrative proceedings

1396| involving disputed issues of material fact. The uniform rules of

1397 discovery must provide the timing, form, and frequency and

1398 limits of use of allowed discovery consistent with the

1399 requirements of this section and may not incorporate by

1400 reference rules of procedure adopted by the Supreme Court of
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1401 this state, but may restate the terms and requirements of such

1402 court rules existing on January 1, 2017, as adapted by the

1403| Administration Commission for use in administrative proceedings.

1404 The Administration Commission shall not reference, incorporate,

1405 or apply any other rules of discovery for use in administrative

1406| proceedings except as provided in this subsection. The forms of

1407| discovery that are permitted in administrative proceedings shall

1408| be limited to the following:

1409 1. Deposition by oral examination.
1410 2. Written interrogatories.
1411 3. Production of documents or tangible items, including

1412| electronically stored information.

1413 4. Permission to enter upon land or other property for

1414 inspection and other purposes.

1415 5. Physical or mental examination.
1416 6. Requests for admission.
1417 (d) A party may not utilize a form of discovery more than

1418 once unless so authorized by the presiding officer in the

1419 initial discovery order or the subsequent order.

1420 () The uniform rules shall specify the use at hearing of

1421 the responses to each form of discovery.

1422 (f) The uniform rules of discovery shall include the

1423| procedure for a party or person from whom discovery is sought to

1424 apply to the presiding officer for an order protecting such

1425 party or person from annoyance, embarrassment, oppression, or
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1426| undue burden or expense in responding to such discovery request.

1427 1. A party or person from whom discovery is sought must

1428 first inform the party seeking discovery of the objection to the

1429 requested discovery and state in writing an alternative that

1430 would protect the party or person from annoyance, embarrassment,

1431 oppression, or undue burden or expense.

1432 2. The motion shall contain a certification that the

1433| moving party or person in good faith conferred or attempted to

1434| confer with the party requesting the discovery in an effort to

1435| resolve the objection without action by the presiding officer.

1436 3. The uniform rules shall state the specific types of

1437| protection that the presiding officer may impose if the motion

1438 is granted, including any conditions on the taking of discovery.

1439 4. The presiding officer may award costs and attorney fees

1440 for making the motion to the prevailing party if the motion is

1441 denied in whole or in part.

1442 5. The presiding officer may award costs and attorney fees

1443 for making the motion to the moving party or person only upon

1444 first entering written findings of fact and conclusions of law

1445| that the party seeking discovery refused to revise the form of

1446| discovery request with the intent to annoy, embarrass, oppress,

1447 or impose an undue burden or expense on the party or person from

1448 whom discovery was sought.

1449 (g) A party may apply to the presiding officer for an

1450 order compelling discovery, including imposing sanctions as
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1451 authorized in this paragraph, as follows:

1452 1. The uniform rules shall define what constitutes a

1453 failure to respond to each form of discovery.

1454 2. The application shall be made by motion filed with the

1455| presiding officer and served on all other parties.

1456 3. The motion shall contain a certification that the

1457| moving party in good faith conferred or attempted to confer with

1458 the party or person from whom the discovery was sought in an

1459| effort to obtain the information or material without action by

1460| the presiding officer.

1461 4. The presiding officer may award costs and attorney fees

1462| to the prevailing party unless the moving party failed to

1463| certify in the motion that a good faith effort was made to

1464 obtain the discovery sought without referring the issue to the

1465| presiding officer, the making of or opposition to the motion was

1466 justified, or other specific circumstances separately identified

1467| by the presiding officer make an award of costs and attorney

1468 fees unjust.

1469 5. The uniform rules of discovery shall provide the

1470 following sanctions if a party or person from whom discovery is

1471 sought fails to comply with a discovery request or an order

1472 compelling response to a discovery request:

1473 a. The presiding officer may order the service of full and

1474 complete responses to the requested discovery at least 15 days

1475 before the date of the final hearing.
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1476 b. The presiding officer may enter an order finding one or

1477| more of the designated facts to which a specific discovery

1478 request pertains are established in accordance with the claim of

1479 the moving party for purposes of the proceeding.

1480 c. The presiding officer may enter an order prohibiting

1481 the party who failed to respond to the discovery request from

1482 introducing specific evidence or from opposing specific claims

1483 or defenses.

1484 d. Failure to admit or deny the truth of a request for

1485| admission no later than 30 days after the date the request is

1486 served shall render the request admitted for purposes of the

1487| proceeding.

1488 e. A party who fails to attend a deposition scheduled to

1489 take the testimony of the party or the party's representative,

1490 fails to attend the deposition of another that was noticed by

1491 the party, fails to respond to interrogatories, or fails to

1492 respond to a written request for production or examination,

1493 shall pay the reasonable expenses and attorney fees of the

1494 opposing party that scheduled the deposition, was noticed for

1495 deposition, or served the interrogatories, request to produce,

1496| or request for examination to which no response was received.

1497 (h) The uniform rules of discovery shall establish

1498| procedures to protect the content of inadvertently disclosed

1499| material that is privileged, protected as trial preparation, or

1500| exempt from disclosure under chapter 119.
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1501 (4) SUPPLEMENTING INITIAL DISCLOSURES OR DISCOVERY

1502 RESPONSES.—A party must supplement in writing an initial

1503 disclosure, a response to a discovery request, the information

1504 included in the report of an expert witness, or the information

1505| provided during the expert's deposition testimony as follows:

1506 (a) Within 5 days after the date the party learns the

1507 disclosure or discovery response is incomplete or incorrect and

1508| the corrective information was not previously made known to the

1509| other parties.

1510 (b) Within 5 days after the date of an order by the

1511| presiding officer requiring the corrective information.

1512 Section 12. Subsections (1), (2), and (3) of section

1513 120.57, Florida Statutes, are amended to read:

1514 120.57 Additional procedures for particular cases.—

1515 (1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS INVOLVING
1516 DISPUTED ISSUES OF MATERIAL FACT.—

1517 (a) Except as provided in ss. 120.80 and 120.81, an

1518 administrative law judge assigned by the division shall conduct
1519 all hearings under this subsection, except for hearings before

1520 agency heads or a member thereof. FH—the administrativetaw

1521 el i a—k be table—+the+d

1522

1523

1524

1525 (b) FEach party to a proceeding shall have an opportunity
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1526 to file responsive pleadings, present evidence, submit rebuttal

1527 evidence, and present argument on all issues arising in the

1528| proceeding; Al—parties shall hoave an opporturnity to—responds—=Eo
1529
1530 eross—examinationand—submitrebuttalevidenee, to submit

1531| proposed findings of facts and proposed orders;+ to file

1532| exceptions to the presiding officer's recommended order;y and to
1533| Dbe represented by counsel or other qualified representative.
1534 1. The presiding officer may allow When—apprepriatesr the
1535| general public may beegivenr—anopportunity to present oral or

1536| written communications in the following circumstances:

1537 a. On the written request of a party to the proceeding

1538| stating the relevance of the communications from the general

1539| public to an issue pending before the presiding officer and

1540 showing the probative value of the requested material outweighs

1541 any prejudice to any other party.

1542 b. After a hearing affording each party opposing the

1543| written request an opportunity to rebut the representations of

1544 the requesting party.

1545 c. After the entry of an order by the presiding officer

1546| finding the introduction of the requested material is relevant

1547 and its probative value outweighs any prejudice to any party,

1548 stating the method by which the material may be submitted by the

1549| general public and made part of the record of the proceeding,

1550 and setting the specific date and procedure for the requested
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1551 submission.

1552 2. If the agency proposes to consider such material, then
1553 all parties shall be given an opportunity to cross-examine or
1554 challenge or rebut the material.

1555 (c) Findings of fact shall be supported by competent,

1556 substantial evidence admitted into the record. Except as

1557 otherwise provided by law, the admissibility of evidence in

1558 administrative hearings shall be governed exclusively by

1559 chapters 90 and 92 and this paragraph. Hearsay evidence may be
1560| used—Fferthe purpose—of suppltementing or explainingother

1561 evidence;—but it —shall rneotbe—suffietentindtselfF—+e support a

1562| finding if uwnless—it—woutd—be admissible under chapter 90 ewer

1563| ebiectieonda—eivitactions.
1564 (d) Notwithstanding s. 120.569(5) (f) +26-5682r+ts),

1565 similar fact evidence of other violations, wrongs, or acts is

1566 admissible whenr—relevant to prove a material fact in issue, such
1567 as proof of motive, opportunity, intent, preparation, plan,
1568 knowledge, identity, or absence of mistake or accident, but +%

1569 is inadmissible when offered the—evidenrce—is—relevant solely to

1570| prove bad character or propensity. At least 10 days before the

1571 commencement of the proceeding, an agency intending When—the

1572 state It an—administraotive proccedingintends to offer evidence

1573 of other acts or offenses under this paragraph+—the—state shall
1574 furnish to the party whose substantial interests are being

1575 determined and whose other acts or offenses will be the subject
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1576 of such evidence;—re—Ffewerthan10—daysbefore commencement—of
1577| +he—proeceedings a written statement describing with

NntanAdo 4+ £ £
TG s —=T o

r
7

|._I.

1578| particularity ef the acts or offenses +£

oO—CO

1579| deseribing—+them and the evidence the agency state intends to

1580 offer withpartiewltarity. Notice is not required for evidence of
1581 acts or offenses which is used for impeachment or on rebuttal.
1582 (e)1l. An agency or an administrative law judge may not
1583| Dbase agency action that determines the substantial interests of
1584 a party on an unadopted rule or a rule that is an invalid

1585| exercise of delegated legislative authority. This subparagraph
1586| does not preclude application of valid adopted rules and

1587| applicable provisions of law to the facts.

1588 2. In a matter initiated as a result of agency action

1589| proposing to determine the substantial interests of a party, the
1590| party's timely petition for hearing may challenge the proposed
1591 agency action based on a rule that is an invalid exercise of
1592 delegated legislative authority or based on an alleged unadopted
1593 rule. For challenges brought under this subparagraph:

1594 a. The challenge may be pled as a defense using the

1595| procedures set forth in s. 120.56(1) (b).

1596 b. Section 120.56(3) (a) applies to a challenge alleging
1597 that a rule is an invalid exercise of delegated legislative

1598 authority.

1599 c. Section 120.56(4) (c) applies to a challenge alleging an
1600 unadopted rule.
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1601 d. This subparagraph does not preclude the consolidation
1602 of any proceeding under s. 120.56 with any proceeding under this
1603| paragraph.

1604 3. DNotwithstanding subparagraph 1., if an agency

1605 demonstrates that the statute being implemented directs it to
1606 adopt rules, that the agency has not had time to adopt those
1607 rules because the requirement was so recently enacted, and that
1608| the agency has initiated rulemaking and is proceeding

1609| expeditiously and in good faith to adopt the required rules,
1610 then the agency's action may be based upon those unadopted rules
1611 if the administrative law judge determines that rulemaking is
1612| neither feasible nor practicable and the unadopted rules would
1613| not constitute an invalid exercise of delegated legislative

1614 authority if adopted as rules. An unadopted rule shall not be
1615| presumed valid. The agency must demonstrate that the unadopted
1616 rule:

1617 a. Is within the powers, functions, and duties delegated
1618| by the Legislature or, if the agency is operating pursuant to
1619 authority vested in the agency by the State Constitution, is
1620 within that authority;

1621 b. Does not enlarge, modify, or contravene the specific
1622| provisions of law implemented;

1623 c. Is not vague, establishes adequate standards for agency
1624 decisions, or does not vest unbridled discretion in the agency;

1625 d. Is not arbitrary or capricious. A rule is arbitrary if
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1626 it is not supported by logic or the necessary facts; a rule is
1627 capricious if it is adopted without thought or reason or is

1628 irrational;

1629 e. Is not being applied to the substantially affected

1630| party without due notice; and

1631 f. Does not impose excessive regulatory costs on the

1632 regulated person, county, or city.

1633 4. The recommended and final orders in any proceeding

1634 shall be governed by paragraphs (k) and (1), except that the
1635| administrative law judge's determination regarding an unadopted
1636 rule under subparagraph 1. or subparagraph 2. shall not be

1637 rejected by the agency unless the agency first determines from a
1638| review of the complete record, and states with particularity in
1639 the order, that such determination is clearly erroneous or does
1640| not comply with essential requirements of law. In any proceeding
1641 for review under s. 120.68, if the court finds that the agency's
1642 rejection of the determination regarding the unadopted rule does
1643 not comport with this subparagraph, the agency action shall be
1644 set aside and the court shall award to the prevailing party the
1645| reasonable costs and a reasonable attorney fee for the initial
1646| proceeding and the proceeding for review.

1647 5. A petitioner may pursue a separate, collateral

1648 challenge under s. 120.56 even if an adequate remedy exists

1649 through a proceeding under this section. The administrative law

1650 judge may consolidate the proceedings.
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1651 (£) The record in a case governed by this subsection shall
1652 consist only of:
1653 1. All notices, pleadings, motions, and intermediate

1654 rulings.

1655 2. Evidence admitted.

1656 3. Those matters officially recognized.

1657 4. Proffers of proof and objections and rulings thereon.
1658 5. Proposed findings and exceptions.

1659 6. Any decision, opinion, order, or report by the

1660| presiding officer.

1661 7. All staff memoranda or data submitted to the presiding
1662| officer during the hearing or prior to its disposition, after
1663| notice of the submission to all parties, except communications
1664| by advisory staff as permitted under s. 120.66(1), if such

1665 communications are public records.

1666 8. All matters placed on the record after an ex parte
1667 communication.

1668 9. The official transcript.

1669 (g) The agency shall accurately and completely preserve
1670 all testimony in the proceeding, and, on the request of any
1671| party, +£ shall make a full or partial transcript available at
1672 no more than actual cost.

1673 (h) Any party to a proceeding in which an administrative
1674 law judge has final order authority may move for a summary final

1675 order when there is no genuine issue as to any material fact. A
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1676 summary final order shall be rendered if the administrative law

1677 judge determines from the initial disclosures and responses to

1678 discovery preadirngs;—depositieons,—answers—fteointerrogateriesy
1679 and—admissions on file, together with affidavits, if any, that
1680 no genuine issue as to any material fact exists and that the
1681| moving party is entitled as a matter of law to the entry of a
1682 final order. A summary final order shall consist of findings of
1683| fact, if any, conclusions of law, a disposition or penalty, if
1684| applicable, and any other information required by law to be
1685| contained in the final order.

1686 (i) When, in any proceeding conducted pursuant to this
1687| subsection, a dispute of material fact no longer exists, any
1688| party may move the administrative law judge to relinquish

1689| Jurisdiction to the agency. An order relinquishing jurisdiction
1690 shall be rendered if the administrative law judge determines

1691 from the pleadings, initial disclosures and responses to

1692 discovery depeositieons—answers—teo—interrogateries;—and

1693| admissiens on file, together with supporting and opposing
1694 affidavits, if any, that no genuine issue as to any material
1695 fact exists. If the administrative law judge enters an order

1696 relinquishing jurisdiction, the agency may promptly conduct a

1697| proceeding pursuant to subsection (2)+—+f—apprepriatesr but the
1698| parties may not raise any issues of disputed fact that could

1699| have been raised before the administrative law judge. An order

1700| ernteredPby aonadministrativeJdaw—Judge relinquishing
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1701 jurisdiction to the agency under this paragraph based—upen—a
1702| determination—that neo—genuine disputeof moterial factexistsy

1703 need not contain findings of fact, conclusions of law, or a

1704 recommended disposition or penalty.

1705 (j) Except as otherwise provided by law, findings of fact

1706 shall be based exclusively on the evidence of record and on

1707 matters officially recognized and shatd—bebased upon a

1708| preponderance of the evidence, except enforcement action +w

1709| pepat—eorticensure—diseiptinary proceedings in which the

1710 findings of fact shall be based upon clear and convincing

-

K

1711 evidence er—execept—as—eotherwise provided by statuter——onrnd—Sshatt
1712 bebased—execlusivelyon—theevidence—of record and onmatters
1713| effietallyrecognized.

1714 (k) The presiding officer shall complete and submit to the

1715| agency and all parties a recommended order consisting of

1716 findings of fact, conclusions of law, and recommended

1717 disposition or penalty, 1f applicable, and any other information
1718 required by law to be contained in the final order. ALE:

1719

1720 The agency shall allow each party 15 days in which to submit

1721| written exceptions to the recommended order. Each written

1722 exception shall clearly identify the disputed portion of the

1723 recommended order by page number or paragraph, shall state the

1724 legal basis for the exception, and shall include appropriate and

1725 specific citations to the record. The final order shall include
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1726 an explicit ruling on each exception, but an agency shall need

1727 not rule on an exception that does not provide the information

1728 required in this paragraph etearty—identifythe disputed portion
1729
1730
1731

1732 (1) The agency may adopt the recommended order as the

1733 final order of the agency.

1734 1. The agency in its final order may reject or modify the
1735| conclusions of law ever—whiech i+t has substantive Jurisdietion
1736| and interpretation of administrative rules over which it has
1737 substantive jurisdiction.

1738 2. When rejecting or modifying a sweh conclusion of law or

1739 interpretation of administrative rule, the agency must state

1740 with particularity its reasons for such rejection or

1741| modification rejeetingeor modifying sucheconclusionof law—oFr

1742 interpretationeof administrative—rute and must make a finding
1743 that its substituted conclusion of law or interpretation of

1744 administrative rule is as or more reasonable than that which was
1745| rejected or modified.

1746 3. Rejection or modification of conclusions of law may not

1747 form the basis for rejecting or modifying a finding rejeetion—or

1748 modificationof findings of fact. The agency may not reject or
1749| modify a finding the—findings of fact unless the agency first

1750 determines from a review of the entire record, and states with
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1751| particularity in the order, that the finding findings of fact

1752 was were not based upon competent substantial evidence or that

1753 the proceedings on which the finding was findings—were based did

1754 not comply with the essential requirements of law. For purposes

1755 of this subparagraph, the agency is authorized to interpret,

1756| modify, or reject the rulings on admissibility of evidence made

1757| by the administrative law judge or presiding officer, including

1758| rulings on the purposes for which the evidence was admitted.

1759 4. The agency may accept the recommended penalty in a
1760 recommended order, but may not reduce or increase it without a
1761 review of the complete record and without stating with

1762| particularity its reasons therefor in the order, by citing to
1763| the record in justifying the action.

1764 (m) If a recommended order is submitted to an agency, the
1765 agency shall provide a copy of its final order and any

1766| exceptions to the division within 15 days after the order is
1767 filed with the agency clerk.

1768 (n) The time requirements of this chapter shall control

1769| over any conflicting statute or administrative rule

1770 Netwithstonding ony tow—to—the econtrary,—when statutes—or—rules

1771 1M~ o o £l 2~ 1 Ay 4+ oo Yot oAt o LA acnh a1 1 A~ £
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1775 (o) All proceedings conducted under this subsection shall

Page 71 of 114

CODING: Words stricken are deletions; words underlined are additions.
hb1389-00



FLORIDA HOUS STE OF REPRESENTATIVES
HB 1389 2017

1776| be de novo.
1777 (2) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS NOT
1778 INVOLVING DISPUTED ISSUES OF MATERIAL FACT.—In any case to which
1779 subsection (1) does not apply:
1780 (a) Unless otherwise agreed, in all hearings that do not
1781 involve disputed issues of material fact, the agency shall:
1782 1. &ive—reasonable notice—+toaffected persons—of—the
1783 Fetior—ef—ftaeageney—whethaer proposed—oer atreadytakens—eor—oF
1784 Fts—decisionteorefuse action,—together with o Sumrary—of —+the
1785 foetvat—teget—and—oolicy greands—therefor
1786 2+ Give parties er—their ecounsel the opportunity eptiens
1787 aE—a—econventent—time—andptace; to present to a hearing officer
1788 designated by the agency head or Governor er—hearingofficer
1789| written or oral material, or both, ewidermree in opposition to the
1790| proposed action of the agency or to its refusal to act, or a
1791 written statement challenging the grounds upon which the agency
1792 has chosen to justify its action or inaction.
1793 2.3+ If the objections of the parties are overruled,
1794| provide a written explanation within 7 days.
1795 (b) An agency may not base agency action that determines
1796 the substantial interests of a party on an unadopted rule or a
1797 rule that is an invalid exercise of delegated legislative
1798 authority.
1799 (c) The record shall only consist of:
1800 1. The notice and summary of grounds.
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1801 2 Evidence received.
1802 3. All written statements submitted.
1803 4 Any decision overruling objections.
1804 5 All matters placed on the record after an ex parte

1805 communication.

1806 6. The official transcript, if one is prepared.

1807 7. Any decision, opinion, order, or report by the

1808| presiding officer.

1809 (3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS TO

1810 CONTRACT SOLICITATION OR AWARD.—Agencies subject to this chapter
1811 shall use the uniform rules of procedure, which provide

1812| procedures for the resolution of protests arising from the

1813| contract solicitation or award process. Such rules shall at

1814 least provide that:

1815 (a) The agency shall provide notice of a decision or

1816 intended decision concerning a solicitation, contract award, or
1817 exceptional purchase by electronic posting. This notice shall
1818 contain the following statement: "Failure to file a protest

1819 within the time prescribed in section 120.57(3), Florida

1820 Statutes, or failure to post the bond or other security required
1821| by law within the time allowed for filing a bond shall

1822 constitute a waiver of proceedings under chapter 120, Florida
1823 Statutes."

1824 (b)1. Any person who is adversely affected by the agency

1825 decision or intended decision shall file with the agency a
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1826| notice of protest in writing within 72 hours after the posting
1827 of the notice of decision or intended decision.

1828 2. With respect to a protest of the terms, conditions, and
1829 specifications contained in a solicitation, including any

1830| provisions governing the methods for ranking bids, proposals, or
1831 replies, awarding contracts, reserving rights of further

1832| negotiation, or modifying or amending any contract, the notice
1833| of protest shall be filed in writing within 72 hours after the
1834| posting of the solicitation.

1835 3. The formal written protest shall be filed within 10
1836| days after the date the notice of protest is filed.

1837 4. Failure to file a notice of protest or failure to file
1838 a formal written protest shall constitute a waiver of

1839| proceedings under this chapter.

1840 5. The formal written protest shall state with

1841| particularity the facts and law upon which the protest is based.

1842 | Seturdays—Sundays——and—state holidays—shall be-exeluded—n—+the

1843 oaomiraat N+ o n £ + 1 T2 ~1a 0 noxr s Ao 72 A" Ty 12 o
\_/Ulllt/uk_,uk_,_l_uj.l g = T T ITOTLT C LTI t/\_,J__LUkA.u t/J_U LT LJ_Y CITIS

1844 paragraph-

1845 (c) Upon receiving a reeceipt—of—the formal written protest

1846| +hathasbeen timely filed written protest, the agency shall

1847 stop the solicitation or contract award process until the
1848 subject of the protest is resolved by final agency action,

1849| wunless the agency head sets forth in writing particular facts

1850 and circumstances which require continuing the—eceontingance—of
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1851 the solicitation or contract award process without delay in
1852 order to avoid an immediate and serious danger to the public
1853 health, safety, or welfare.

1854 (d)1. The agency shall provide an opportunity to resolve
1855 the protest by mutual agreement between the parties within 7

1856| days after the date the agency receives the;—exeluding

1857 Seturdays—Surdays—and——state holidays——after reeeip
1858| fermad written protest.

1859 2. If the subject of a protest is not resolved by mutual
1860 agreement within 7 days after the date the agency receives+

1861 ' ; - ' 7

1862| ef the feormat written protest, and if there is no disputed issue
1863 of material fact, the agency shall conduct a an—infeormat

1864| proceeding shalt—Pbe—econdugeted pursuant to subsection (2) ard
1865

1866| havePbeenpreseribed by rules—eoftheageney.
1867 3. If the subject of a protest is not resolved by mutual

1868 agreement within 7 days after the date the agency receives+

1869 i 7 7 i 7

1870| ef the fermat written protest, and if there is a disputed issue
1871 of material fact, the agency shall refer the protest to the
1872| division by electronic means through the division's website for

1873| proceedings under subsection (1).

1874 (e) Upon receiving reeceipt—ofa—Fformal written protest

s

1875 referred pursuant to this subsection, the direetor—of +the
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1876| division shall expedite the hearing by assigning anrd—assign an

1877 administrative law judge who shall commence a hearing within 30

1878 days after the reeeipt—ofthe format written protest is filed

1879| with k¥ the division and enter a recommended order within 30

1880 days after the hearing or within 30—days after reeeipt—of the
1881| hearing transcript is filed with by the division administrative
1882| Jew—udge, whichever is later. Each party shall be allowed 10

1883| days in which to submit written exceptions to the recommended
1884 order. A final order shall be entered by the agency within 30
1885 days after ef the entry of a recommended order. The provisions
1886| of this paragraph may be waived upon stipulation by all parties.
1887 (f)1. 1In a protest to an invitation to bid or request for
1888| proposals procurement, no submissions made after the bid or

1889| proposal opening which amend or supplement the bid or proposal
1890 shall be considered.

1891 2. In a protest to an invitation to negotiate procurement,
1892 no submissions made after the agency announces its intent to
1893 award a contract, reject all replies, or withdraw the

1894 solicitation which amend or supplement the reply shall be

1895 considered.

1896 3. Unless otherwise provided by statute, the burden of
1897 proof shall rest with the party protesting the proposed agency
1898 action.

1899 4. In a competitive-procurement protest, other than a

1900 rejection of all bids, proposals, or replies, the administrative
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law judge shall conduct a de novo proceeding to determine

whether the agency's proposed action is contrary to the agency's

governing statutes, the agency's rules er—potieies, or the
solicitation specifications. The standard of proof for such
proceedings shall be whether the proposed agency action was
clearly erroneous, contrary to competition, arbitrary, or
capricious.

5. In any bid-protest proceeding contesting an intended
agency action to reject all bids, proposals, or replies, the

standard to be applied ef—rewview by an administrative law judge

shall be whether the agency's intended action is illegal,
arbitrary, dishonest, or fraudulent.

(g) For purposes of this subsection, the definitions in s.
287.012 apply.

(h) Saturdays, Sundays, and state holidays are excluded

when computing all time periods of fewer than 10 days as

provided in this section.

Section 13. Paragraphs (c) and (d) of subsection (1) of
section 120.574, Florida Statutes, are redesignated as
paragraphs (b) and (c), respectively, and paragraphs (a) and (b)
of subsection (1) and paragraphs (a) and (b) of subsection (2)
of that section are amended to read:

120.574 Summary hearing.—

1 Wathim B Teaodooco Ao £-77 ~cod e 4] PR I e I
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1927 S

1928

1929 before—the division—TFheinitial order shaltlt alseocontain—o
1930
1931
1932
1933
1934 4=+ Within 15 days after service of the initial order

1935| required by s. 120.569, any party may file with the division a

1936| motion for summary hearing to be conducted in accordance with

1937 subsection (2). If all original parties agree, in writing, to
1938 the summary proceeding, the proceeding shall be conducted

1939| pursuant to the summary hearing process within 30 days after ef

1940 the agreement—Fn—accordance—with the provisions—of subsecetion
1941 2.
1942 (2) In any case to which this subsection is applicable,

1943 the following procedures apply:
1944 (a) Motions shall be limited to the following:

1945 1. A motion in opposition to the proposed agency action of

1946| enforcement action petition.

1947 2. A motion requesting discovery beyond the informal
1948| exchange of documents and witness lists described in paragraph
1949 (b) . Upon a showing of necessity, additional discovery may be

1950| permitted in the discretion of the administrative law judge, but
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only if it can be completed not later than 5 days prior to the
final hearing.

3. A motion for continuance of the final hearing date.

4. A motion requesting a prehearing conference, or the
administrative law judge may require a prehearing conference,
for the purpose of identifying: the legal and factual issues to
be considered at the final hearing; the names and addresses of
witnesses who may be called to testify at the final hearing;
documentary evidence that will be offered at the final hearing;
the range of penalties that may be imposed upon final hearing;
and any other matter that the administrative law judge
determines would expedite resolution of the proceeding. The
prehearing conference may be held by telecommunications

telephone conference eatt.

5. During or after any preliminary hearing or conference,

any party or the administrative law judge may suggest that the
case 1s no longer appropriate for summary hearing dispesitiern.
Following any argument requested by the parties, the

administrative law judge may enter an order referring the case

back to the fermat adjudicatory process under s. 120.569

doarmralhaAd 24~ o 120 BE7 (71 T e A zoant +h Nt A a1
TSt oo —S TZ Uo7 ()7 Tir whirCihr— S veihc— Tttt pParctrCSS St =T
nrao A A~~~ A o~
ISESACASACACAS SN e A LA F ap e 3= =y ¥ S = g

(b) At least Net—dater—+than 5 days before prier—+te the
final hearing, the parties shall furnish to each other copies of

all documentary evidence to be introduced and lists of witnesses
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1976| who may testify at the final hearing.

1977 Section 14. Section 120.576, Florida Statutes, is created
1978 to read:

1979 120.576 Filing administrative settlements with the

1980 committee.—A copy of each final agency action rendered pursuant

1981 to s. 120.57(4) containing a statement of agency policy that may

1982| Dbe the basis of future agency decisions or that otherwise

1983| contains a statement of precedential value shall be filed with

1984 the committee by the agency within 10 days after the date the

1985| agency executes the final agency action.

1986 Section 15. Paragraph (b) of subsection (4) of section
1987 120.595, Florida Statutes, 1s amended to read:

1988 120.595 Attorney Attoerney's fees.—

1989 (4) CHALLENGES TO AGENCY ACTION PURSUANT TO SECTION

1990 120.56(4) .—

1991 (b) Upon notification to the administrative law judge
1992| provided before the final hearing that the agency has published
1993 a notice of rulemaking under s. 120.54(3) (a), such notice shall
1994 automatically operate as a stay of proceedings pending

1995 rulemaking. The administrative law judge may vacate the stay for
1996| good cause shown. A stay of proceedings under this paragraph
1997 remains in effect so long as the agency is proceeding

1998 expeditiously and in good faith to adopt the statement as a

1999 rule. The administrative law judge shall award reasonable costs

2000 and reasonable attorney atternreyls fees accrued by the
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2001| petitioner prior to the date the notice was published, unless
2002 the agency proves to the administrative law judge that it did
2003 not know and should not have known that the statement was an
2004 unadopted rule. Attorneys' fees and costs under this paragraph
2005 and paragraph (a) shall be awarded only upon a finding that the
2006| agency received notice that the statement may constitute an

2007 unadopted rule at least 30 days before a petition under s.

2008 120.56(4) was filed and that the agency failed to publish the
2009| required notice of rulemaking pursuant to s. 120.54(3) that

2010 addresses the statement within that 30-day period. Notice to the
2011 agency may be satisfied by its receipt of a copy of the s.

2012 120.56(4) petition, a notice or other paper containing

2013| substantially the same information, or a petition filed pursuant

2014 to s. 120.54(6) +26-54{tH-. An award of attorney attoermey's fees

2015 as provided by this paragraph may not exceed $50,000.

2016 Section 16. Subsection (5) of section 120.60, Florida
2017 Statutes, is amended to read:

2018 120.60 Licensing.—

2019 (5) A Ne revocation, suspension, annulment, or withdrawal
2020 of any license is not lawful unless, prior to the entry of a

2021 final order, the agency has served, by personal service or

2022 certified mail directed to the licensee at the address most

2023 recently filed with the agency by the licensee, an

2024 administrative complaint which affords reasonable notice to the

2025 licensee of facts or conduct which warrant the intended action
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and unless the licensee has been given an adequate opportunity

to request a proceeding pursuant to ss. 120.569 and 120.57. A

licensee is required at all times to maintain with the agency

the correct physical address at which the licensee may be served

with any document by personal service or certified mail. Service

on the licensee shall be complete upon attempted personal

service or delivery of certified mail to the address most

recently filed with the agency by the licensee When perseonat
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Section 17. Section 120.64, Florida Statutes, is created
to read:

120.64 Agency hearing officers.—The designation of

individuals to serve as agency hearing officers and the conduct

of agency hearing officers in proceedings under s. 120.57 shall

comply with this section.

(1) DESIGNATION AS AGENCY HEARING OFFICER.—The agency head

shall designate in writing individuals to serve as agency

hearing officers. The responsibility to designate or reassign

agency hearing officers, or remove individuals from serving as
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2051 agency hearing officers, may not be delegated to any other

2052| person. For those agencies headed by appointees serving at the

2053| pleasure of the Governor, the Governor may exercise the

2054 authority provided in this subsection.

2055 (2) MINIMUM QUALIFICATIONS.—An individual must meet one of

2056 the education and experience requirements in paragraph (a) and

2057 all of the requirements in paragraph (b) at the time of initial

2058| designation as an agency hearing officer:

2059 (a)l. Be a member in good standing of The Florida Bar for

2060 at least 2 years;

2061 2. Hold a graduate degree in public administration or a

2062 field of study directly related to the substantive laws over

2063| which the agency has jurisdiction and be employed by the agency

2064 for at least 2 years;

2065 3. Hold a 4-year undergraduate degree in any field of

2066 study and be employed by the agency for at least 5 years;

2067 4, Hold a 2-year degree in any field of study and be

2068 employed by the agency for at least 7 years; or

2069 5. Be employed by the agency for at least 10 years.

2070 (b) Before an individual is designated as an agency

2071 hearing officer, the general counsel of the agency shall certify

2072 the following in writing to the agency head:

2073 1. The individual is familiar with the requirements and

2074 procedures of this chapter and the uniform rules of procedure

2075 adopted by the Administration Commission.

Page 83 of 114

CODING: Words stricken are deletions; words underlined are additions.
hb1389-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 1389 2017

2076 2. The individual is familiar with the substantive laws

2077 and agency rules under which the individual will conduct

2078 hearings for the agency.

2079 3. The individual is familiar with the agency's internal

2080 operating procedures applicable to the matters on which the

2081 individual will conduct hearings for the agency.

2082 4. The chapters of substantive laws under which the

2083 individual is qualified to conduct hearings for the agency.

2084

2085| In lieu of certifying that the individual meets the requirements

2086 of subparagraphs 1.-3., the general counsel of the agency may

2087| certify in writing that such individual meets the requirements

2088 of subparagraph 4. and successfully completed an APA training

2089| program approved by the Administration Commission and conducted

2090| by the division.

2091 (3) TERMINATION OF DESIGNATION AS AGENCY HEARING OFFICER.—

2092| At any time, with or without cause, the agency head may execute

2093| a written notice terminating an individual's designation as an

2094 agency hearing officer effective immediately. For those agencies

2095| headed by appointees serving at the pleasure of the Governor,

2096| the Governor may exercise the authority provided in this

2097 subsection.

2098 Section 18. Subsections (1) and (2) of section 120.68,
2099 Florida Statutes, are amended to read:

2100 120.68 Judicial review.—
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2101 (1) (a) A party who is adversely affected by final agency
2102 action is entitled to judicial review.

2103 (b) A preliminary, procedural, or intermediate order of

2104 the agency or of an administrative law judge ef—+the bivision—-of
2105| Administrative Hearings 1s immediately reviewable if review of
2106 the final agency decision would not provide an adequate remedy.
2107 (2) (a) Judicial review shall be sought in the appellate
2108| district where the agency maintains its headquarters or where a
2109| party resides or as otherwise provided by law.

2110 (b) All proceedings shall be instituted by filing a notice

2111| of appeal with the agency er—petition—for review inacecordanee

2112| with—the Florida Rutes of Appetiate Procedure within 30 days

2113| after the date that renditien—eof the order being appealed was
2114 filed with the agency clerk. If the appeal is of an order

2115 rendered in a proceeding initiated under s. 120.56, the agency
2116 whose rule is being challenged shall transmit a copy of the
2117 notice of appeal to the committee.

2118 (c)Hb» When proceedings under this chapter are

2119 consolidated for final hearing and the parties to the

2120 consolidated proceeding seek review of final or interlocutory
2121 orders in more than one district court of appeal, the courts of
2122 appeal are authorized to transfer and consolidate the review
2123| proceedings. The court may transfer such appellate proceedings

2124 on its own motion, upon motion of a party to one of the

2125 appellate proceedings, or by stipulation of the parties to the
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2126 appellate proceedings. In determining whether to transfer a
2127| proceeding, the court may consider such factors as the

2128 interrelationship of the parties and the proceedings, the
2129| desirability of avoiding inconsistent results in related

2130| matters, Jjudicial economy, and the burden on the parties of
2131 reproducing the record for use in multiple appellate courts.
2132 Section 19. Paragraph (b) of subsection (10) of section
2133 120.80, Florida Statutes, is amended to read:

2134 120.80 Exceptions and special requirements; agencies.—
2135 (10) DEPARTMENT OF ECONOMIC OPPORTUNITY.—
2136 (b) Notwithstanding s. 120.5401 326-5445), the uniform

2137 rules of procedure do not apply to appeal proceedings conducted
2138 under chapter 443 by the Reemployment Assistance Appeals

2139| Commission, special deputies, or reemployment assistance appeals
2140 referees.

2141 Section 20. Paragraph (a) of subsection (3) and subsection
2142 (4) of section 120.81, Florida Statutes, are amended to read:
2143 120.81 Exceptions and special requirements; general

2144 areas.—

2145 (3) PRISONERS AND PAROLEES.—

2146 (a) Notwithstanding s. 120.52(13), prisoners, as defined
2147| by s. 944.02, shall not be considered parties in any proceedings
2148| other than those under s. 120.54(3) (c) or (6) +#H-, and may not
2149 seek judicial review under s. 120.68 of any other agency action.

2150 Prisoners are not eligible to seek an administrative
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2151 determination of an agency statement under s. 120.56(4).

2152 Parolees shall not be considered parties for purposes of agency
2153 action or judicial review when the proceedings relate to the
2154 rescission or revocation of parole.

2155 (4) REGULATION OF PROFESSIONS.—Notwithstanding s.

2156 120.569(5) (f) 2656942y +{g), in a proceeding against a licensed

2157| professional or in a proceeding for licensure of an applicant
2158| for professional licensure which involves allegations of sexual
2159| misconduct:

2160 (a) The testimony of the victim of the sexual misconduct
2161 need not be corroborated.

2162 (b) Specific instances of prior consensual sexual activity
2163| between the victim of the sexual misconduct and any person other
2164 than the offender is inadmissible, unless:

2165 1. It is first established to the administrative law judge
2166| 1in a proceeding in camera that the victim of the sexual

2167| misconduct is mistaken as to the identity of the perpetrator of
2168 the sexual misconduct; or

2169 2. If consent by the victim of the sexual misconduct is at
2170 issue and it is first established to the administrative law

2171 judge in a proceeding in camera that such evidence tends to

2172| establish a pattern of conduct or behavior on the part of such
2173| wvictim which is so similar to the conduct or behavior in the
2174 case that it is relevant to the issue of consent.

2175 (c) Reputation evidence relating to the prior sexual
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2176 conduct of a victim of sexual misconduct is inadmissible.
2177 Section 21. Subsection (8) of section 349.04, Florida
2178 Statutes, is amended to read:

2179 349.04 Purposes and powers.—

2180 (8) The authority may conduct public meetings and

2181| workshops by means of telecommunications ecemmunications—media
2182| +eehneology, as provided in s. 120.5401 +26-54+5). However, a

2183 resolution, rule, or formal action is not binding unless a

2184| quorum is physically present at the noticed meeting location,
2185 and only members physically present may vote on any item.

2186 Section 22. Section 373.4271, Florida Statutes, 1s amended
2187 to read:

2188 373.4271 Conduct of challenge to consolidated

2189| environmental resource permit or associated variance or

2190 sovereign submerged lands authorization issued in connection
2191| with deepwater ports.—Notwithstanding s. 120.569, s. 120.57, or
2192 s. 373.427, or any other provision of law to the contrary, a
2193 challenge to a consolidated environmental resource permit or any
2194 associated variance or any sovereign submerged lands

2195 authorization proposed or issued by the Department of

2196| Environmental Protection in connection with the state's

2197 deepwater ports, as listed in s. 403.021(9), shall be conducted
2198| pursuant to the summary hearing provisions of s. 120.574;

2199| however, the summary proceeding shall be conducted within 30

2200 days after a party files a motion for a summary hearing,
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2201 regardless of whether the parties agree to the summary

2202| proceeding, and the administrative law judge's decision shall be
2203 in the form of a recommended order and does not constitute final
2204 agency action of the department. The Department of Environmental
2205 Protection shall issue the final order within 45 working days
2206 after receipt of the administrative law judge's recommended

2207 order. The summary hearing provisions of this section apply to
2208| pending administrative proceedings; however, s. 120.574(1) (a)
2209 and (c) 2054 br—eand—d)> and (2) (a)3. and 5. do not apply

2210| to pending administrative proceedings. This section shall take

2211| effect upon this act becoming a law.

2212 Section 23. Subsection (3) of section 374.983, Florida
2213 Statutes, 1s amended to read:

2214 374.983 Governing body.—

2215 (3) The officers of the board shall be: one chair, one
2216 vice chair, one secretary, and one treasurer; provided, however,
2217 that no one person shall be eligible to hold more than one of
2218 said offices at one and the same time. The officers shall be
2219| elected from the board by the members thereof. Six members of
2220 the board of commissioners shall constitute a quorum, and the
2221| wvote of a majority of such quorum shall be necessary to the
2222 transaction of business. Board and committee meetings may be
2223 conducted utilizing telecommunications eceommunications—media
2224 | +eehneotoegy, pursuant to s. 120.5401 32605445+ )r2. The chair
2225 shall have the right to vote at all meetings of the board.
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2226 Special meetings of the board may be called at any time by the
2227 chair, with notice thereof to be given to each member of the
2228 board.

2229 Section 24. Subsection (12) of section 380.05, Florida
2230 Statutes, is amended to read:

2231 380.05 Areas of critical state concern.—

2232 (12) Upon the request of a substantially interested person
2233 pursuant to s. 120.54(6) 2654+, a local government or

2234| regional planning agency within the designated area, or the

2235 state land planning agency, the commission may by rule remove,
2236 contract, or expand any designated boundary. Boundary expansions
2237 are subject to legislative review pursuant to paragraph (1) (c).
2238| No boundary may be modified without a specific finding by the
2239 commission that such changes are consistent with necessary

2240 resource protection. The total boundaries of an entire area of
2241 critical state concern shall not be removed by the commission
2242 unless a minimum time of 1 year has elapsed from the adoption of
2243 regulations and a local comprehensive plan pursuant to

2244 subsection (1), subsection (6), subsection (8), or subsection
2245 (10) . Before totally removing such boundaries, the commission
2246 shall make findings that the regulations and plans adopted

2247 pursuant to subsection (1), subsection (6), subsection (8), or
2248 subsection (10) are being effectively implemented by local

2249 governments within the area of critical state concern to protect

2250 the area and that adopted local government comprehensive plans
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2251| within the area have been conformed to principles for guiding
2252 development for the area.

2253 Section 25. Paragraphs (b) and (c) of subsection (7) of
2254 section 409.2564, Florida Statutes, are amended to read:

2255 409.2564 Actions for support.—

2256 (7) The director of the department, or the director's

2257 designee, is authorized to subpoena from any person financial
2258 and other information necessary to establish, modify, or enforce
2259| a child support order.

2260 (b) Subpoenas issued by the department or another state's

2261| Title IV-D agency may be challenged in accordance with s.

2262 120.569(5) (g)1. 2056921+ While a subpoena is being

2263| challenged, the department may not impose a fine as provided for
2264| wunder paragraph (c) until the challenge is complete and the

2265 subpoena has been found to be valid.

2266 (c) The department is authorized to impose a fine for

2267 failure to comply with a subpoena. Failure to comply with the
2268 subpoena, or to challenge the subpoena as provided in paragraph
2269 (b), within 15 days after service of the subpoena may result in

2270 the agency taking the following actions:

2271 1. TImposition of an administrative fine of not more than
2272 $500.
2273 2. Enforcement of the subpoena as provided in s.

2274 120.569(5) (g) 2. I20-569{2rtk)r2+ When the subpoena is enforced

2275 pursuant to s. 120.569(5) (g)2. 26560212+, the court may
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22776 award costs and fees to the prevailing party in accordance with
2277 that section.

2278 Section 26. Paragraph (b) of subsection (2) of section
2279 409.285, Florida Statutes, is amended to read:

2280 409.285 Opportunity for hearing and appeal.—

2281 (2) Appeals related to Medicaid programs directly

2282 administered by the Agency for Health Care Administration,

2283| including appeals related to Florida's Statewide Medicaid

2284| Managed Care program and associated federal waivers, filed on or
2285| after March 1, 2017, must be directed to the agency in the

2286| manner and form prescribed by the agency. The department and the
2287| agency shall establish a transition process to transfer

2288 administration of these appeals from the department to the

2289 agency by March 1, 2017.

2290 (b) DNotwithstanding ss. 120.569 and 120.57, hearings

2291 conducted by the Agency for Health Care Administration pursuant
2292 to this subsection are subject to federal regulations and

2293 requirements relating to Medicaid appeals, are exempt from the
2294 uniform rules of procedure under s. 120.5401 3126-=4+5), and are
2295 not required to be conducted by an administrative law judge
2296| assigned by the Division of Administrative Hearings.

2297 Section 27. Paragraph (f) of subsection (1) of section
2298 409.908, Florida Statutes, 1s amended to read:

2299 409.908 Reimbursement of Medicaid providers.—Subject to

2300 specific appropriations, the agency shall reimburse Medicaid
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2301| providers, in accordance with state and federal law, according
2302 to methodologies set forth in the rules of the agency and in
2303| policy manuals and handbooks incorporated by reference therein.
2304 These methodologies may include fee schedules, reimbursement
2305| methods based on cost reporting, negotiated fees, competitive
2306| bidding pursuant to s. 287.057, and other mechanisms the agency
2307 considers efficient and effective for purchasing services or
2308| goods on behalf of recipients. If a provider is reimbursed based
2309 on cost reporting and submits a cost report late and that cost
2310 report would have been used to set a lower reimbursement rate
2311 for a rate semester, then the provider's rate for that semester
2312 shall be retroactively calculated using the new cost report, and
2313 full payment at the recalculated rate shall be effected

2314 retroactively. Medicare-granted extensions for filing cost

2315 reports, 1if applicable, shall also apply to Medicaid cost

2316| reports. Payment for Medicaid compensable services made on

2317| behalf of Medicaid eligible persons is subject to the

2318 availability of moneys and any limitations or directions

2319| provided for in the General Appropriations Act or chapter 216.
2320 Further, nothing in this section shall be construed to prevent
2321 or limit the agency from adjusting fees, reimbursement rates,
2322 lengths of stay, number of visits, or number of services, or
2323| making any other adjustments necessary to comply with the

2324 availability of moneys and any limitations or directions

2325| provided for in the General Appropriations Act, provided the
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2326 adjustment is consistent with legislative intent.

2327 (1) Reimbursement to hospitals licensed under part I of
2328 chapter 395 must be made prospectively or on the basis of

2329| negotiation.

2330 (f)1. Pursuant to chapter 120, the agency shall furnish to
2331| providers written notice of the audited hospital cost-based per
2332 diem reimbursement rate for inpatient and outpatient care

2333| established by the agency. The written notice constitutes final
2334 agency action. A substantially affected provider seeking to

2335| correct or adjust the calculation of the audited hospital cost-
2336| based per diem reimbursement rate for inpatient and outpatient
2337 care, other than a challenge to the methodologies set forth in
2338| the rules of the agency and in reimbursement plans incorporated
2339| by reference therein used to calculate the reimbursement rate
2340 for inpatient and outpatient care, may request an administrative
2341 hearing to challenge the final agency action by filing a

2342| petition with the agency within 180 days after receipt of the
2343| written notice by the provider. The petition must include all
2344| documentation supporting the challenge upon which the provider
2345 intends to rely at the administrative hearing and may not be
2346 amended or supplemented except as authorized under uniform rules
2347 adopted pursuant to s. 120.5401 326-545)>. The failure to timely
2348 file a petition in compliance with this subparagraph is deemed
2349 conclusive acceptance of the audited hospital cost-based per

2350 diem reimbursement rate for inpatient and outpatient care

Page 94 of 114

CODING: Words stricken are deletions; words underlined are additions.
hb1389-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 1389 2017

2351 established by the agency.

2352 2. Any challenge to the methodologies set forth in the
2353 rules of the agency and in reimbursement plans incorporated by
2354 reference therein used to calculate the reimbursement rate for
2355 inpatient and outpatient care may not result in a correction or
2356 an adjustment of a reimbursement rate for a rate period that
2357 occurred more than 5 years before the date the petition

2358 initiating the proceeding was filed.

2359 3. This paragraph applies to any challenge to final agency
2360| action which seeks the correction or adjustment of a provider's
2361 audited hospital cost-based per diem reimbursement rate for
2362 inpatient and outpatient care and to any challenge to the

2363| methodologies set forth in the rules of the agency and in

2364 reimbursement plans incorporated by reference therein used to
2365| calculate the reimbursement rate for inpatient and outpatient
2366 care, including any right to challenge which arose before July
2367 1, 2015. A correction or adjustment of an audited hospital cost-
2368| based per diem reimbursement rate for inpatient and outpatient
2369 care which is required by an administrative order or appellate
2370 decision:

2371 a. Must be reconciled in the first rate period after the
2372 order or decision becomes final.

2373 b. May not be the basis for any challenge to correct or
2374 adjust hospital rates required to be paid by any Medicaid

2375| managed care provider pursuant to part IV of this chapter.

Page 95 of 114

CODING: Words stricken are deletions; words underlined are additions.
hb1389-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 1389 2017

2376 4. The agency may not be compelled by an administrative
2377| body or a court to pay additional compensation to a hospital
2378 relating to the establishment of audited hospital cost-based per
2379| diem reimbursement rates by the agency or for remedies relating
2380 to such rates, unless an appropriation has been made by law for
2381 the exclusive, specific purpose of paying such additional

2382 compensation. As used in this subparagraph, the term

2383 "appropriation made by law" has the same meaning as provided in
2384 s. 11.066.

2385 5. Any period of time specified in this paragraph is not
2386| tolled by the pendency of any administrative or appellate

2387| proceeding.

2388 6. The exclusive means to challenge a written notice of an
2389 audited hospital cost-based per diem reimbursement rate for

2390 inpatient and outpatient care for the purpose of correcting or
2391 adjusting such rate before, on, or after July 1, 2015, or to
2392 challenge the methodologies set forth in the rules of the agency
2393| and in reimbursement plans incorporated by reference therein
2394| wused to calculate the reimbursement rate for inpatient and

2395| outpatient care is through an administrative proceeding pursuant
2396| to chapter 120.

2397 Section 28. Paragraph (d) of subsection (16) of section
2398 409.913, Florida Statutes, 1s amended to read:

2399 409.913 Oversight of the integrity of the Medicaid

2400| program.—The agency shall operate a program to oversee the
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2401 activities of Florida Medicaid recipients, and providers and
2402 their representatives, to ensure that fraudulent and abusive
2403| behavior and neglect of recipients occur to the minimum extent
2404| possible, and to recover overpayments and impose sanctions as
2405 appropriate. Beginning January 1, 2003, and each year

2406 thereafter, the agency and the Medicaid Fraud Control Unit of
2407 the Department of Legal Affairs shall submit a joint report to
2408| the Legislature documenting the effectiveness of the state's
2409| efforts to control Medicaid fraud and abuse and to recover

2410| Medicaid overpayments during the previous fiscal year. The

2411 report must describe the number of cases opened and investigated
2412| each year; the sources of the cases opened; the disposition of
2413 the cases closed each year; the amount of overpayments alleged
2414 in preliminary and final audit letters; the number and amount of
2415 fines or penalties imposed; any reductions in overpayment

2416 amounts negotiated in settlement agreements or by other means;
2417 the amount of final agency determinations of overpayments; the
2418 amount deducted from federal claiming as a result of

2419 overpayments; the amount of overpayments recovered each year;
2420 the amount of cost of investigation recovered each year; the
2421 average length of time to collect from the time the case was
2422 opened until the overpayment is paid in full; the amount

2423 determined as uncollectible and the portion of the uncollectible
2424 amount subsequently reclaimed from the Federal Government; the

2425 number of providers, by type, that are terminated from
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2426| participation in the Medicaid program as a result of fraud and
2427 abuse; and all costs associated with discovering and prosecuting
2428 cases of Medicaid overpayments and making recoveries in such
2429 cases. The report must also document actions taken to prevent
2430 overpayments and the number of providers prevented from

2431| enrolling in or reenrolling in the Medicaid program as a result
2432 of documented Medicaid fraud and abuse and must include policy
2433 recommendations necessary to prevent or recover overpayments and
2434 changes necessary to prevent and detect Medicaid fraud. All

2435| policy recommendations in the report must include a detailed
2436| fiscal analysis, including, but not limited to, implementation
2437 costs, estimated savings to the Medicaid program, and the return
2438 on investment. The agency must submit the policy recommendations
2439 and fiscal analyses in the report to the appropriate estimating
2440 conference, pursuant to s. 216.137, by February 15 of each year.
2441 The agency and the Medicaid Fraud Control Unit of the Department
2442 of Legal Affairs each must include detailed unit-specific

2443 performance standards, benchmarks, and metrics in the report,
2444 including projected cost savings to the state Medicaid program
2445 during the following fiscal year.

2446 (16) The agency shall impose any of the following

2447 sanctions or disincentives on a provider or a person for any of
2448 the acts described in subsection (15):

2449 (d) Immediate suspension, if the agency has received

2450 information of patient abuse or neglect or of any act prohibited
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2451 by s. 409.920. Upon suspension, the agency must issue an
2452 immediate final order under s. 120.569(5) (k) 1205692 {n}).

2453

2454 If a provider voluntarily relinquishes its Medicaid provider
2455 number or an associated license, or allows the associated

2456| licensure to expire after receiving written notice that the
2457 agency is conducting, or has conducted, an audit, survey,

2458 inspection, or investigation and that a sanction of suspension
2459| or termination will or would be imposed for noncompliance

2460| discovered as a result of the audit, survey, inspection, or
2461 investigation, the agency shall impose the sanction of

2462 termination for cause against the provider. The agency's

2463| termination with cause is subject to hearing rights as may be
2464| provided under chapter 120. The Secretary of Health Care

2465| Administration may make a determination that imposition of a
2466 sanction or disincentive is not in the best interest of the
2467| Medicaid program, in which case a sanction or disincentive may
2468 not be imposed.

2469 Section 29. Paragraph (b) of subsection (4) of section
2470 443.151, Florida Statutes, is amended to read:

2471 443.151 Procedure concerning claims.—

2472 (4) APPEALS.—

2473 (b) Filing and hearing.—

2474 1. The claimant or any other party entitled to notice of a

2475 determination may appeal an adverse determination to an appeals
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24776 referee within 20 days after the date of mailing of the notice
2477 to her or his last known address or, if the notice is not

2478| mailed, within 20 days after the date of delivering the notice.
2479 2. Unless the appeal is untimely or withdrawn or review is
2480 initiated by the commission, the appeals referee, after mailing
2481 all parties and attorneys of record a notice of hearing at least
2482 10 days before the date of hearing, notwithstanding the 14-day
2483 notice requirement in s. 120.569(5) (b) 2656923}, may only

2484 affirm, modify, or reverse the determination. An appeal may not
2485| be withdrawn without the permission of the appeals referee.

2486 3. However, if an appeal appears to have been filed after
2487 the permissible time limit, the Office of Appeals may issue an
2488 order to show cause to the appellant which requires the

2489 appellant to show why the appeal should not be dismissed as

2490| untimely. If, within 15 days after the mailing date of the order
2491 to show cause, the appellant does not provide written evidence
2492 of timely filing or good cause for failure to appeal timely, the
2493| appeal shall be dismissed.

2494 4. If an appeal involves a question of whether services
2495 were performed by a claimant in employment or for an employer,
2496 the referee must give special notice of the question and of the
2497| pendency of the appeal to the employing unit and to the

2498 department, both of which become parties to the proceeding.

2499 5.a. Any part of the evidence may be received in written

2500 form, and all testimony of parties and witnesses shall be made

Page 100 of 114

CODING: Words stricken are deletions; words underlined are additions.
hb1389-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 1389 2017

2501 under oath.

2502 b. Irrelevant, immaterial, or unduly repetitious evidence
2503 shall be excluded, but all other evidence of a type commonly
2504 relied upon by reasonably prudent persons in the conduct of
2505 their affairs is admissible, whether or not such evidence would
2506| be admissible in a trial in state court.

2507 c. Hearsay evidence may be used for the purpose of

2508 supplementing or explaining other evidence, or to support a
2509| finding if it would be admissible over objection in civil

2510 actions. Notwithstanding s. 120.57(1) (c), hearsay evidence may
2511 support a finding of fact if:

2512 (I) The party against whom it is offered has a reasonable
2513| opportunity to review such evidence prior to the hearing; and
2514 (IT) The appeals referee or special deputy determines,
2515| after considering all relevant facts and circumstances, that the
2516| evidence is trustworthy and probative and that the interests of
2517 justice are best served by its admission into evidence.

2518 6. The parties must be notified promptly of the referee's
2519| decision. The referee's decision is final unless further review
2520 is initiated under paragraph (c) within 20 days after the date
2521 of mailing notice of the decision to the party's last known
2522 address or, in lieu of mailing, within 20 days after the

2523 delivery of the notice.

2524 Section 30. Subsection (2) of section 455.211, Florida
2525 Statutes, 1is amended to read:
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2526 455.211 Board rules; final agency action; challenges.—
2527 (2) In addition, either the secretary or the board shall
2528| be a substantially interested party for purposes of s. 120.54(6)
2529 I26-54+H-. The board may, as an adversely affected party,

2530 initiate and maintain an action pursuant to s. 120.68

2531 challenging the final agency action.

2532 Section 31. Subsection (2) of section 456.012, Florida
2533 Statutes, 1s amended to read:

2534 456.012 Board rules; final agency action; challenges.—
2535 (2) In addition, either the State Surgeon General or the
2536| board shall be a substantially interested party for purposes of
2537 s. 120.54(6) I26-54H-. The board may, as an adversely affected
2538| party, initiate and maintain an action pursuant to s. 120.68
2539 challenging the final agency action.

2540 Section 32. Subsection (5) of section 456.073, Florida
2541 Statutes, is amended to read:

2542 456.073 Disciplinary proceedings.—Disciplinary proceedings
2543 for each board shall be within the jurisdiction of the

2544 department.

2545 (5) A formal hearing before an administrative law judge
2546 from the Division of Administrative Hearings shall be held

2547| pursuant to chapter 120 if there are any disputed issues of
2548| material fact. The determination of whether or not a licensee
2549| has violated the laws and rules regulating the profession,

2550 including a determination of the reasonable standard of care, is
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2551 a conclusion of law to be determined by the board, or department
2552| when there is no board, and is not a finding of fact to be

2553 determined by an administrative law judge. The administrative
2554 law judge shall issue a recommended order pursuant to chapter

2555 120. Notwithstanding s. 120.569(5) 426565942}, the department

2556 shall notify the division within 45 days after receipt of a

2557| petition or request for a formal hearing.

2558 Section 33. Subsection (4) of section 472.008, Florida
2559 Statutes, 1s amended to read:

2560 472.008 Rules of the board.—

2561 (4) The department or the board is a substantially

2562 interested party for purposes of s. 120.54(6) 4+26-547H-. The
2563| board may, as an adversely affected party, initiate and maintain
2564 an action pursuant to s. 120.68 challenging final agency action.
2565 Section 34. Subsection (10) of section 496.419, Florida
2566 Statutes, is amended to read:

2567 496.419 Powers of the department.—

2568 (10) A finding of a violation of s. 496.415(3), (5), (6),
2569 (10), (12), (13), or (1l4) constitutes an immediate threat to the
2570 public health, safety, and welfare and is sufficient grounds for
2571 the department to issue an immediate order to cease and desist
2572 all solicitation activities. The order shall act as an immediate

2573 final order under s. 120.569(5) (k) 265692+ and shall

2574 remain in effect until the violation has been remedied pursuant

2575 to this chapter.
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2576 Section 35. Subsection (3) of section 497.157, Florida
2577 Statutes, is amended to read:

2578 497.157 Unlicensed practice; remedies concerning

2579| wviolations by unlicensed persons.—

2580 (3) When Where the department determines that an emergency

2581| exists regarding any violation of this chapter by any unlicensed
2582| person or entity, the department may issue and serve an
2583| immediate final order upon such unlicensed person or entity, in

2584 accordance with s. 120.569(5) (k) +26-569(2)y{n)>. Such an

2585 immediate final order may impose such prohibitions and

2586 requirements as are reasonably necessary to protect the public
2587 health, safety, and welfare, and shall be effective when served.
2588 (a) For the purpose of enforcing such an immediate final
2589| order, the department may file an emergency or other proceeding
2590 in the circuit courts of the state seeking enforcement of the
2591 immediate final order by injunctive or other order of the court.
2592 The court shall issue its injunction or other order enforcing
2593 the immediate final order pending administrative resolution of
2594 the matter under subsection (2), unless the court determines
2595| that such action would work a manifest injustice under the

2596| circumstances. Venue for judicial actions under this paragraph
2597 shall be, at the election of the department, in the courts of
2598 Leon County, or in a county where the respondent resides or has
2599 a place of business.

2600 (b) After serving an immediate final order to cease and
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2601 desist upon any person or entity, the department shall within 10
2602 days 1issue and serve upon the same person or entity an

2603 administrative complaint as set forth in subsection (2), except
2604 that, absent order of a court to the contrary, the immediate
2605 final order shall be effective throughout the pendency of

2606| proceedings under subsection (2).

2607 Section 36. Subsection (3) of section 501.608, Florida
2608 Statutes, 1s amended to read:

2609 501.608 License or affidavit of exemption; occupational
2610 license.—

2611 (3) Failure to obtain or display a license or a receipt of
2612| filing of an affidavit of exemption is sufficient grounds for
2613| the department to issue an immediate cease and desist order,
2614| which shall act as an immediate final order under s.

2615 120.569(5) (k) +26-568{2r+fn). The order shall remain in effect

2616 until the commercial telephone seller or a person claiming to be
2617 exempt shows the authorities that he or she is properly licensed
2618 or exempt. The department may order the business to cease

2619| operations and shall order the phones to be shut off. Failure of
2620 a salesperson to display a license or a receipt of filing of an
2621 affidavit of exemption may result in the salesperson being

2622 summarily ordered by the department to leave the office until he
2623| or she can produce a license or a receipt of filing of an

2624 affidavit of exemption for the department.

2625 Section 37. Subsection (10) of section 552.40, Florida
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2626 Statutes, is amended to read:

2627 552.40 Administrative remedy for alleged damage due to the
2628 use of explosives in connection with construction materials

2629 mining activities.—

2630 (10) Except as otherwise provided in this chapter, the
2631| procedure for the administrative proceedings provided by this
2632 act must be governed by the uniform rules of procedure for

2633| decisions determining substantial interests which are authorized
2634 by s. 120.5401 265445}, notwithstanding the fact that those
2635| rules implement provisions of chapter 120 which are applicable
2636| to proposed or final agency action.

2637 Section 38. Paragraph (a) of subsection (5) of section
2638 628.461, Florida Statutes, i1s amended to read:

2639 628.461 Acquisition of controlling stock.—

2640 (5) (a) The acquisition of voting securities shall be

2641 deemed approved unless the office disapproves the proposed

2642 acquisition within 90 days after the statement required by

2643 subsection (1) has been filed. The office may on its own

2644 initiate, or if requested to do so in writing by a substantially
2645 affected party shall conduct, a proceeding to consider the

2646 appropriateness of the proposed filing. The 90-day time period
2647 shall be tolled during the pendency of the proceeding. Any

2648 written request for a proceeding must be filed with the office
2649| within 10 days after ef the date notice of the filing is given.
2650 During the pendency of the proceeding or review period by the
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2651 office, any person or affiliated person complying with the

2652 filing requirements of this section may proceed and take all
2653 steps necessary to conclude the acquisition so long as the

2654 acquisition becoming final is conditioned upon obtaining office
2655 approval. The office shall, however, at any time that it finds
2656 an immediate danger to the public health, safety, and welfare of
2657 the domestic policyholders exists, immediately order, pursuant

2658 to s. 120.569 (5) (k) +26-5692yn)r, the proposed acquisition

2659| temporarily disapproved and any further steps to conclude the
2660 acquisition ceased.

2661 Section 39. Paragraph (a) of subsection (6) of section
2662 628.4615, Florida Statutes, is amended to read:

2663 628.4615 Specialty insurers; acquisition of controlling
2664 stock, ownership interest, assets, or control; merger or

2665 consolidation.—

2666 (6) (a) The acquisition application shall be reviewed in
2667 accordance with chapter 120. The office may on its own initiate,
2668 or, if requested to do so in writing by a substantially affected
2669| person, shall conduct, a proceeding to consider the

2670 appropriateness of the proposed filing. Time periods for

2671| purposes of chapter 120 shall be tolled during the pendency of
2672 the proceeding. Any written request for a proceeding must be
2673| filed with the office within 10 days after ef the date notice of
2674 the filing is given. During the pendency of the proceeding or

2675 review period by the office, any person or affiliated person
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2676 complying with the filing requirements of this section may

2677| proceed and take all steps necessary to conclude the acquisition
2678 so long as the acquisition becoming final is conditioned upon
2679 obtaining office approval. The office shall, however, at any
2680 time it finds an immediate danger to the public health, safety,
2681 and welfare of the insureds exists, immediately order, pursuant

2682 to s. 120.569(5) (k) I26-569¢2)+{n}), the proposed acquisition

2683| disapproved and any further steps to conclude the acquisition
2684 ceased.

2685 Section 40. Paragraph (a) of subsection (2) of section
2686 ©633.228, Florida Statutes, i1s amended to read:

2687 ©633.228 Violations; orders to cease and desist, correct
2688 hazardous conditions, preclude occupancy, or vacate;

2689| enforcement; penalties.—

2690 (2) (a) If, during the conduct of a firesafety inspection
2691 authorized by ss. 633.216 and 633.218, it is determined that a
2692 violation described in this section exists which poses an

2693 immediate danger to the public health, safety, or welfare, the
2694 State Fire Marshal may issue an order to vacate the building in
2695| question, which order shall be immediately effective and shall

2696 be an immediate final order under s. 120.569(5) (k)

2697 1205602 tn). With respect to a facility under the jurisdiction
2698 of a district school board or community college board of
2699| trustees, the order to vacate shall be issued jointly by the

2700 district superintendent or college president and the State Fire
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2701| Marshal.

2702 Section 41. Subsection (6) of section 760.11, Florida

2703 Statutes, is amended to read:

2704 760.11 Administrative and civil remedies; construction.—
2705 (6) Any administrative hearing brought pursuant to

2706| paragraph (4) (b) shall be conducted under ss. 120.569 and

2707 120.57. The commission may hear the case provided that the final
2708| order is issued by members of the commission who did not conduct
2709| the hearing or the commission may request that it be heard by an

2710 administrative law judge pursuant to s. 120.569(3) (a)

2711 32605692 {t=)r. If the commission elects to hear the case, it may
2712| Dbe heard by a commissioner. If the commissioner, after the

2713| hearing, finds that a violation of the Florida Civil Rights Act
2714 of 1992 has occurred, the commissioner shall issue an

2715| appropriate proposed order in accordance with chapter 120

2716| prohibiting the practice and providing affirmative relief from
2717 the effects of the practice, including back pay. If the

2718 administrative law judge, after the hearing, finds that a

2719 wviolation of the Florida Civil Rights Act of 1992 has occurred,
2720 the administrative law judge shall issue an appropriate

2721 recommended order in accordance with chapter 120 prohibiting the
2722| practice and providing affirmative relief from the effects of
2723 the practice, including back pay. Within 90 days after ef the
27724 date the recommended or proposed order is rendered, the

2725 commission shall issue a final order by adopting, rejecting, or
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2726 modifying the recommended order as provided under ss. 120.569
2727 and 120.57. The 90-day period may be extended with the consent
2728 of all the parties. An administrative hearing pursuant to

2729| paragraph (4) (b) must be requested no later than 35 days after
2730 the date of determination of reasonable cause by the commission.
2731 In any action or proceeding under this subsection, the

2732 commission, in its discretion, may allow the prevailing party a
2733 reasonable attorney attermey's fee as part of the costs. It is
2734 the intent of the Legislature that this provision for attorney
2735| eattermey's fees be interpreted in a manner consistent with

2736| federal case law involving a Title VII action.

2737 Section 42. Subsection (2) of section 766.207, Florida
2738 Statutes, 1s amended to read:

2739 766.207 Voluntary binding arbitration of medical

2740| negligence claims.—

2741 (2) Upon the completion of presuit investigation with
2742 preliminary reasonable grounds for a medical negligence claim
2743 intact, the parties may elect to have damages determined by an
2744 arbitration panel. Such election may be initiated by either
2745| party by serving a request for voluntary binding arbitration of
2746| damages within 90 days after service of the claimant's notice of
2747 intent to initiate litigation upon the defendant. The

2748 evidentiary standards for voluntary binding arbitration of

2749| medical negligence claims shall be as provided in ss.

2750 120.569(5) (f)1. 26568 tgr and 120.57(1) (c) .

2
7

—~
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2751 Section 43. Subsection (4) of section 893.0355, Florida
2752 Statutes, is amended to read:

2753 893.0355 Control of scheduled substances; delegation of
2754 authority to Attorney General to reschedule substance, or delete
2755 substance, by rule.—

2756 (4) Rulemaking under this section shall be in accordance
2757| with the procedural requirements of chapter 120, including the
2758| emergency rule provisions found in s. 120.54, except that s.
2759 120.54 (6) 420544+ does not apply.

2760 Section 44. Paragraph (p) of subsection (9) of section
2761 1002.33, Florida Statutes, 1s amended to read:

2762 1002.33 Charter schools.—
2763 (9) CHARTER SCHOOL REQUIREMENTS.—
2764 (p)1l. Each charter school shall maintain a website that

2765| enables the public to obtain information regarding the school;
2766| the school's academic performance; the names of the governing
2767 board members; the programs at the school; any management

2768 companies, service providers, or education management

2769 corporations associated with the school; the school's annual
2770| budget and its annual independent fiscal audit; the school's
2771| grade pursuant to s. 1008.34; and, on a quarterly basis, the
2772 minutes of governing board meetings.

2773 2. FEach charter school's governing board must appoint a
2774 representative to facilitate parental involvement, provide

2775 access to information, assist parents and others with questions
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2776 and concerns, and resolve disputes. The representative must

2777 reside in the school district in which the charter school is
2778 located and may be a governing board member, a charter school
2779 employee, or an individual contracted to represent the governing
2780| board. If the governing board oversees multiple charter schools
2781 in the same school district, the governing board must appoint a
2782 separate representative for each charter school in the district.
2783| The representative's contact information must be provided

2784 annually in writing to parents and posted prominently on the
2785| charter school's website. The sponsor may not require governing
2786| board members to reside in the school district in which the

2787| charter school is located if the charter school complies with
2788 this subparagraph.

2789 3. Each charter school's governing board must hold at

2790 least two public meetings per school year in the school district
2791 where the charter school is located. The meetings must be

2792 noticed, open, and accessible to the public, and attendees must
2793| be provided an opportunity to receive information and provide
2794 input regarding the charter school's operations. The appointed
2795 representative and charter school principal or director, or his
2796 or her designee, must be physically present at each meeting.
2797 Members of the governing board may attend in person or by means
2798 of telecommunications communications—media—teehnotogy used in
2799 accordance with rules adopted by the Administration Commission

2800 wunder s. 120.5401 126-5445).
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2801 Section 45. Subsection (7) of section 1013.30, Florida
2802 Statutes, is amended to read:

2803 1013.30 University campus master plans and campus

2804 development agreements.—

2805 (7) Notice that the campus master plan has been adopted
2806| must be forwarded within 45 days after its adoption to any

2807 affected person that submitted comments on the draft campus

2808| master plan. The notice must state how and where a copy of the
2809| master plan may be obtained or inspected. Within 30 days after
2810| receipt of the notice of adoption of the campus master plan, or
2811 30 days after the date the adopted plan is available for review,
2812 whichever is later, an affected person who submitted comments on
2813| the draft master plan may petition the university board of

2814 trustees, challenging the campus master plan as not being in
2815 compliance with this section or any rule adopted under this

2816 section. The petition must state each objection, identify its
2817 source, and provide a recommended action. A petition filed by an
2818 affected local government may raise only those issues directly
2819| pertaining to the public facilities or services that the

2820 affected local government provides to or maintains within the
2821 campus or to the direct impact that campus development would
2822 have on the affected local government. A petition filed by an
2823| affected person must include those items required by the uniform
2824 rules adopted under s. 120.5401 326-5445). Any affected person

2825| who files a petition under this subsection may challenge only
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2826 those provisions in the plan that were raised by that person's
2827 oral or written comments, recommendations, or objections

2828| presented to the university board of trustees, as required by
2829| paragraph (2) (b). The university may, during the pendency of a
2830 challenge, negotiate a campus development agreement as provided
2831 in subsection (11).

2832 Section 46. This act shall take effect July 1, 2017.
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