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SUMMARY ANALYSIS

Adult Diversion Programs: The bill creates s. 901.40, F.S., to encourage local communities to implement
prearrest diversion programs, such as civil citation programs, for adults. The bill provides a framework for a
model civil citation program and allows a law enforcement officer, at the officer's sole discretion, to issue a civil
citation or similar notice to an adult who commits a qualifying misdemeanor offense, does not contest that he
or she committed the offense, and meets other criteria.

Under the model program, successful completion allows the adult to avoid an arrest record for the offense. If
the adult does not successfully complete the CCP, the law enforcement agency that issued the citation or
similar notice may criminally charge the adult for the original offense and refer the case to the state attorney to
determine if prosecution is appropriate.

Juvenile Diversion Programs/Expunction: Currently, ch. 985, F.S., authorizes four types of juvenile
diversion programs: (1) Juvenile Civil Citation under s. 985.12, F.S.; (2) Prearrest/Postarrest Diversion under s.
985.125, F.S.; (3) Neighborhood Restorative Justice under s. 985.155, F.S.; and (4) Community Arbitration
under s. 985.16, F.S. Pursuant to s. 943.0582, F.S., a juvenile who successfully completes a
prearrest/postarrest diversion program under s. 985.125, F.S., may seek expunction of his or her arrest record
for a nonviolent misdemeanor offense, if authorized by the agencies establishing the program, by applying to
the Florida Department of Law Enforcement (FDLE) and paying a $75 fee. A juvenile may deny an expunged
record except for purposes of determining eligibility for a diversion program, when the record is sought as part
of a criminal investigation, or when he or she is a candidate for employment with a criminal justice agency.

The bill amends s. 943.0582, F.S., to change the above-described expunction process so that:

o Expunction is available for all four programs, rather than only prearrest/postarrest diversion programs.
The section of law ensures a one-time expunction for any first-time misdemeanor when the program is
successfully completed. The agencies operating the program do not have to authorize expunction.

e The diversion program must submit to FDLE a certification for expunction when a juvenile successfully
completes the program, instead of requiring the juvenile to apply for expunction.

e The FDLE may not assess a fee for the expunction.

A juvenile may lawfully deny or fail to acknowledge successful participation in a diversion program and
expunction for a first-time misdemeanor for purposes of criminal justice agency employment.

The bill also requires diversion programs to submit data regarding participants and nonparticipants in diversion
programs to the Department of Juvenile Justice, which must compile and publish the data on its website.

The bill has an indeterminate fiscal impact on the FDLE, the DJJ, and organizations that operate juvenile
diversion programs. The bill does not appear to have a fiscal impact on local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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The bill is effective July 1, 2017.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Diversion - Generally

In its most general usage, diversion means that an individual is placed on a justice track that is less
restrictive and affords more opportunities for rehabilitation and restoration.! Diversion may result in the
avoidance or dropping of a charge and dismissal of a case completely.? Florida currently provides post
arrest diversion alternatives to certain qualifying offenders for participation in pretrial intervention
programs that include, but are not limited to, therapeutic treatment court programs.® Generally, failure
to complete the requirements of such programs can result in the case reverting to normal channels for
prosecution, while successful completion of the requirements results in dismissal of the charges.*

One diversion alternative that occurs prior to arrest is a civil citation program where a law enforcement
officer issues a civil citation to an individual who commits an eligible misdemeanor offense (as
determined by the prearrest diversion program), meets other eligibility requirements, and agrees to
successfully complete a program that incorporates interventions and sanctions, such as community
service hours and restitution. If the individual successfully completes the program, he or she is not
arrested and will not have an arrest record.’

Juvenile civil citation programs are established in Florida law and operate throughout the state.® Leon
County also operates an adult civil citation program.” Florida law does not specifically address adult
civil citation programs or other prearrest diversion programs for adults.

Adult Civil Citation

The American Bar Association has observed: “Although Florida’s civil citation programs are focused on
juveniles, the guidelines and principles inherent in the programs are generally applicable to adults, as
well.”® Leon County currently operates an adult civil citation program (ACCP).

Leon County Adult Civil Citation Program
Under the Leon County program, a law enforcement officer has the discretion to issue a civil citation
after the officer has determined probable cause for an arrest and has obtained an admission to the
offense following the administration of Miranda Warnings.® The law enforcement officer must then verify
whether the adult meets all of the following criteria:

e The offense is one of the following misdemeanors:

! Center for Health and Justice at TASC, No Entry: A National Survey of Criminal Justice Diversion Programs and Initiatives
(December 2013), pg. 6, available at
http://www2.centerforhealthandjustice.org/sites/www?2.centerforhealthandjustice.org/files/publications/CHJ%20Diversion%20Report

\2/veb.pdf (last visited February 3, 2017).

Id.
¥ Section 948.08, F.S., provides for pretrial intervention programs including a treatment based drug court program, a pretrial veterans’
Ereatment intervention program, and a pretrial mental health court program.

Id.
® Civil Citation Network, Adult Civil Citation Program, (revised September 2013), pg. 2, available at
http://www.discvillage.com/DOCS/AdultCivilCitationBrochure.pdf (last visited February 3, 2017).
® Section 985.12, F.S.
" Dan Sullivan, Florida Law Enforcement Agencies Consider Adult Civil Citations, OFFICER.cOM (December 3, 2012)
http://www.officer.com/news/10836959/fla-le-agencies-consider-adult-civil-citations.
& American Bar Association, Criminal Justice Section, State Policy Implementation Project, pg. 5, available at
http://www.americanbar.org/content/dam/aba/administrative/criminal_justice/spip_civilcitations.authcheckdam.pdf (last visited
February 4, 2017).
° Civil Citation Network, Pilot Adult Civil Citation Program, Implementation Guide, Second Judicial Circuit of Florida, (August
2013), pg. 4, available at http://www.civilcitationnetwork.com/docs/Implementation-Guide.pdf (last visited February 4,

2017)(hereinafter cited to as “Implementation Guide™).
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Possession of alcohol by a person under 21 years of age;'°

Possession of less than 20 grams of marijuana;**

Possession of drug paraphernalia;*?

An open house party violation;**

Selling or giving alcoholic beverages to a minor;**

Criminal mischief (restitution may not exceed $50);"

Trespass;™®

Non-domestic battery or assault;*’

Petit theft (restitution may not exceed $50):*® or

Disorderly conduct.*

e The adult resides within the Second Judicial Circuit;* and

e The adul;tlis a first-time adult offender (no previous arrest as an adult and no previous adult civil
citation).

O OO O OO0 OO0 OO0

If the officer determines that the adult is eligible to participate in the ACCP and that a civil citation is
appropriate, the officer must explain to the adult that participation in the ACCP is voluntary.? If the
adult chooses not to participate in the ACCP, the officer either issues a Notice to Appear (NTA) or
transports the adult to the jail for formal booking.?®

If the adult agrees to participate in the ACCP, the officer issues a civil citation and the adult has seven
days to report to DISC Village, Inc.,?* for intake and assessment. Based on the results of the
assessment and initial drug screening, the provider creates an individualized intervention plan. The
intervention plan includes:

¢ Counseling sessions (at least three with a behavioral health specialist);
Drug screening;
Online educational intervention modules;
Community service hours; and
A program fee.

If the participant successfully completes all sanctions and intervention services, the social services
provider notifies the referring law enforcement agency and the person will not have an arrest record.?®

If the participant does not successfully complete the program, the referring law enforcement agency is
notified and then contacts the adult and attempts to issue a NTA. If the adult does not comply with

' In violation of s. 562.111, F.S.
' In violation of s. 893.13, F.S.
2 1n violation of s. 893.147, F.S.
3 In violation of s. 856.015, F.S.
“In violation of s. 562.11, F.S.
> In violation of s. 806.13, F.S..
' In violation of s. 810.08, F.S.
" In violation of s. 784.03 or s. 784.011, F.S., respectively.
' In violation of s. 812.014, F.S.
9'In violation of s. 877.03, F.S.
% The Second Judicial Circuit includes the following counties: Franklin; Gadsden; Jefferson; Leon; Liberty; and Wakulla. See
Florida’s Second Judicial Circuit, Court Map, available at http://2ndcircuit.leoncountyfl.gov/ (last visited February 4, 2017). See also
Implementation Guide, at 2-3.
2L A prior juvenile civil citation does not make the adult ineligible. Implementation Guide, at pg. 3.
22 Civil Citation Network, Adult Civil Citation Program (revised September 2013), pg.2, available at
Dsttp://www.discviIIaqe.com/DOCS/AduItCiviICitationBrochure.pdf (last visited February 3, 2017). .
Id.
 DISC Village, Inc., is a non-profit social services provider. DISC Village, Inc., also operates the juvenile assessment center and
juvenile civil citation program that serve counties in the Second Judicial Circuit. See Disc Village, available at
http://www.discvillage.com/home.html (last visited February 4, 2017).
% Implementation Guide at 5, 7-12.

%1d. at 12.
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arrangements to receive a NTA, an arrest affidavit and warrant are submitted to the court.
Subsequently, the adult may face prosecution if the state attorney determines that prosecution is
appropriate.?’

Statistics on the Leon County Adult Civil Citation Program

Between March 2013 and August 2016, 1,113 adult civil citations were issued by the Tallahassee
Police Department and Leon County Sheriff's Office.?® Fifty-four percent of the citations issued were for
petit theft; 25 percent issued were for possession of marijuana; seven percent issued were for
possession of alcohol by a minor; five percent issued were for battery/assault; four percent issued were
for possession of drug paraphernalia; two percent issued were for criminal mischief; and three percent
issued were for other offenses.”

Approximately 83 percent of the ACCP participants successfully completed the program. The
successful completion rate for each offense was:
e 84 percent for criminal mischief;
88 percent for possession of alcohol by a person under 21 years of age;
83 percent for petit theft;
84 percent for possession of less than 20 grams of marijuana;
76 percent for non-domestic battery or assault; and
74 percent for other offenses.*

Of those who successfully completed the ACCP, the rearrest rate was seven percent. Of those who did
not successfully complete the program, the rearrest rate was 61 percent.*

Juvenile Diversion Programs

Juvenile Prearrest and Postarrest Diversion Program

Juvenile prearrest and postarrest diversion programs (diversion programs) are nonjudicial alternatives
used to keep less serious juvenile offenders from being processed through the traditional juvenile
justice system.* These programs are intended to intervene at an early stage of delinquency, decrease
subsequent offenses during and after participation in the programs, and provide an array of services to
juvenile offenders.®®

Section 985.125, F.S., authorizes a law enforcement agency or school district, in collaboration with the
state attorney, to establish a diversion program for juveniles charged with criminal offenses. The
statute is silent as to any program requirements, except that any program participant who is alleged to
have committed a delinquent act may be required to surrender his or her driver’s license, or refrain from
applying for a driver’s license, for up to 90 days.**

The diversion program is authorized to provide for the expunction of a juvenile’s arrest record upon
successful completion of the diversion program.® Each diversion program must have an agreement

27
Id.
% Civil Citation Network, Tallahassee/Leon County Three-Year Outcomes, Prearrest Diversion Adult Civil Citation Program, pg.1
(on file with Criminal Justice Subcommittee).
29
Id.
%1d. at 2.
L 1d. at 3-4.
%2 «probation and Community Intervention,” DJJ 2011 Comprehensive Accountability Report,
glattp://www.dii.state.fl.us/research/reports/car (last visited on March 2, 2017).
Id.
. 985.125(2), F.S. Additionally, if the juvenile fails to comply with the requirements of the program, the state attorney may notify
Department of Highway Safety and Motor Vehicles in writing to suspend their driver’s license for up to 90 days.

% 5. 985.125(3), F.S.
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among the establishing agencies to provide for such expunction.®*® Expunction of a criminal history
record resulting from a diversion program is obtained in accordance with s. 943.0582, F.S.

Juvenile Civil Citation Program
The Juvenile Civil Citation Program (JCCP), created by s. 985.12, F.S., gives law enforcement an
alternative to taking juveniles who have committed non-serious delinquent acts into custody while
ensuring swift and appropriate consequences.*” JCCPs are open to juveniles with no offense history
who admit to committing a qualifying misdemeanor.*® Law enforcement agencies are not required to
issue civil citations and there is variation in current use of JCCPs among agencies and counties.*
Under a JCCP, a law enforcement officer (LEO) has discretion to:
e |ssue a warning or inform the juvenile’s parent when a juvenile admits to having committed a
misdemeanor;
e Issue a civil citation or require participation in a similar diversion program if he or she decides
not to issue a warning or notify the juvenile’s parents; or
e Arrest the juvenile, conditioned upon the LEO providing written documentation as to why an
arrest was warranted.*

The above-mentioned options are available to a LEO who comes into contact with a juvenile who
admits to committing a first-time, second-time, or third-time misdemeanor.**

If a civil citation is issued under a JCCP, the LEO must assess not more than 50 community service
hours and require participation in intervention services appropriate to identified needs of the juvenile.
The statute requires the LEO issuing the civil citation*? to advise the juvenile of his or her option to
refuse the citation and instead be arrested and referred to a Department of Juvenile Justice (DJJ)
intake office.*?

A juvenile that elects to participate in the JCCP must report to a community service performance
monitor within seven working days after the date of issuance of the civil citation, and must complete the
work assignment at a rate of not less than five hours per week.** Upon completion of the program, the
agency operating the JCCP must report the outcome to DJJ.*

Neighborhood Restorative Justice Program

The Neighborhood Restorative Justice Program (NRJP), created in s. 985.155, F.S., allows for the
deferred prosecution of a juvenile. In order to be eligible for NRJP, a juvenile must be a first-time,
nonviolent offender.*® Under NRJP, the state attorney may establish a center to operate a deferred
prosecution program in which the Restorative Justice Board may consider alternative sanctions for the
juvenile. The Restorative Justice Board consists of two appointees from the state attorney, two from

% Id. Juveniles who successfully complete diversion programs that do not expressly authorize expunction pursuant to s. 943.0582,
F.S., are not eligible for expunction under this section.
¥5,985.12(1), F.S.
%8 Misdemeanors involving sex or firearm offenses are currently exempt from civil citation under Department of Juvenile Justice’s
guidelines. DJJ, Civil Citation Model Plan, A Guide to Implementation, DJJ (October 2015) http://www.djj.state.fl.us/docs/probation-
?E)golicv-memos/civiI-citation-model-plan.pdf?Status:Master&sfvrsn:4 (last visited March 2, 2017).

Id.
“'s.985.12, F.S.
“U1d.
*2 |f the LEO issues a civil citation, a copy must be provided to the county sheriff, state attorney, the appropriate DJJ intake office or
the community performance monitor designated by DJJ, the parents or guardian of the youth, and the victim. s. 985.12(1), F.S.
*® The youth has the right to opt out of the CCP and be referred to a DJJ intake office at any time before completion of the work
assignment. s. 985.12(6), F.S.
5. 985.12(4), F.S.
%%5.985.12(1), F.S.
%6 “First-time, nonviolent juvenile offender” means a minor who allegedly has committed a delinquent act or violation of law that
would not be a crime of violence providing grounds for detention or incarceration and who does not have a previous record of being

found to have committed a criminal or delinquent act or other violation of law. s. 985.155(1)(c), F.S.
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the public defender’s office, and one appointed by the chief judge of the circuit.*” When an offender is
referred to NRJP by the state attorney, the board meets within 15 days of receiving the case and holds
a meeting to decide what sanctions to impose.*® The parent or guardian of the child is required to
participate and the victim or victim’s representative may attend.”® Sanctions from the board may
include making restitution to the victim or community, performing work for the victim or community, or
attending counseling or education services. Failure to agree to the sanctions or failure to complete the
sanctions may result in the state attorney filing the matter with the juvenile court. However, if the
juvenile completes the sanctions imposed, then the criminal offense committed by the juvenile does not
show up as a conviction, and does not disqualify the juvenile in any civil service application or
appointment.®®

Community Arbitration

The Community Arbitration Program, created in s. 985.16, F.S., allows a juvenile who has committed a
misdemeanor or certain third degree felonies® to face an arbitrator or arbitration panel® instead of
being prosecuted in juvenile court. A law enforcement officer may issue a complaint against a juvenile
that includes a recommendation for community arbitration.>® Each offense is given a point value,
including:

Two points for a misdemeanor of the second degree,

Four points for a nonviolent misdemeanor of the first degree,

Six points for a misdemeanor of the first degree involving violence, and

Eight points for eligible third degree felonies.>*

While there is no limit to the amount of times a juvenile can take part in this program, once a juvenile
receives 12 points worth of referrals, he or she is no longer eligible.”® The community arbitrator or
arbitration panel may review the complaint, hear testimony from witnesses, and examine other
evidence.*® The arbitrator or panel may then recommend a wide array of options, such as issuing a
warning to the juvenile and recommending that the state attorney not prosecute, referring the juvenile
to a safety and education program related to children, or order restitution.>” If the juvenile fails to
complete the terms required by the arbitrator or panel, the case may be referred back to the state
attorney for possible filing in juvenile court.>®

Juvenile Diversion Program Expunction
Chapter 943, F.S., in part, sets forth procedures for expunging® and sealing criminal history records.®
Under s. 943.0582, F.S., the Florida Department of Law Enforcement (FDLE) is required to expunge

5. 985.155(3), F.S.

%8 5. 985.155(4), F.S.

“°|d. Failure of the parent or guardian to participate in the program may be considered an act of neglect under s. 39.01, F.S.

%0 5. 985.155(7)(a), F.S.

> A juvenile who has been the subject of at least one prior adjudication or adjudication withheld for any first or second degree felony
offense, any third degree felony offense involving personal violence, grand theft auto, or the use of a weapon shall not be eligible for
community arbitration. s. 985.16(2)(c), F.S.

52 A community arbitrator or member of a community arbitration panel must be trained or experienced in juvenile causes and be either
a graduate of a law school or hold a degree in behavioral social work and possess the temperament necessary to deal with cases
involving children. s. 985.16(3)(b), F.S.

%35, 985.16(4)(a), F.S.

% . 985.16(2)(d), F.S.

*1d.

%5 985.16(5), F.S.

"5, 985.16(6)(a), F.S.

%% 5. 985.16(6)(d), F.S.

% Section 943.045(16), F.S., defines “expunction of a criminal history record” to mean the court-ordered physical destruction or
obliteration of a record or portion of a record by any criminal justice agency having custody thereof, or as prescribed by the court
issuing the order, except that criminal history records in the custody of the department must be retained in all cases for purposes of
evaluating subsequent requests by the subject of the record for sealing or expunction, or for purposes of recreating the record if an
order to expunge is vacated by a court of competent jurisdiction. The definitions provided for in s. 943.045, F.S., apply to ss. 943.045

through 943.08, F.S.
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the nonjudicial arrest record of a juvenile for a nonviolent misdemeanor® if the juvenile has
successfully completed a diversion program under s. 985.125, F.S., and:

e Submits a signed copy of FDLE’s application for diversion program expunction;®

e Submits the application no later than 12 months after completion of diversion program;

e Submits an official written statement from the state attorney for the county in which the charges
originated certifying that:

o He or she has successfully completed that county’s diversion program;

o Participation in the program is based on an arrest for a nonviolent misdemeanor; and

o He or she has not otherwise been charged by the state attorney with or found to have
committed any criminal offense or comparable ordinance violation;

e Participated in a diversion program that expressly authorizes or permits such expunction;
Participated in a diversion program based on an arrest for a nonviolent misdemeanor that is not
considered an act of domestic violence as that term is defined in s. 741.28, F.S.;*® and

e Has never, prior to filing the application for expunction, been charged by the state attorney with
or been found to have committed any criminal offense or comparable ordinance violation.®*

Additionally, the FDLE is authorized to charge a $75 processing fee for each request received for
prearrest or postarrest diversion program expunction.®®

Section 943.0582(2)(a), F.S., defines “expunction” to have the same meaning and effect as in s.
943.0585, F.S.,*® except in two circumstances:
¢ FDLE may only make available an expunged juvenile diversion criminal record to:
o Criminal justice agencies® for the purpose of determining eligibility for prearrest,
postarrest, or teen court diversion programs;
o When the record is sought as part of a criminal investigation; or

%0 Section 943.045(6), F.S., defines “criminal history record” to mean any nonjudicial record maintained by a criminal justice agency
containing criminal history information. Section 943.045(5), F.S., defines “criminal history information” to mean information
collected by criminal justice agencies on persons, which information consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, or other formal criminal charges and the disposition thereof. Criminal history information does
not include identification information, such as biometric records, if the information does not indicate involvement of the person in the
criminal justice system.

81 Section 943.0582(2), F.S., defines “nonviolent misdemeanor” as including simple assault or battery when diversion expunction is
approved in writing by the state attorney in the county in which arrest occurred. Under current law, a juvenile who enters and
successfully completes a diversion program for any felony offense or a violent misdemeanor is not eligible for expunction.

82 The application is required to be on the prescribed FDLE form and “signed by the minor’s parent or legal guardian, or by the minor
if he or she has reached the age of majority at the time of applying.” s. 943.0582(3)(a), F.S.

% An act of “domestic violence” is defined as any assault, aggravated assault, battery, aggravated battery, sexual assault, sexual
battery, stalking, aggravated stalking, kidnapping, false imprisonment, or any criminal offense resulting in physical injury or death of
one family or household member by another family or household member. s. 741.28, F.S.

65, 943.0582, F.S. It should be noted that a juvenile who obtains an expunction under this section is not prevented from petitioning
for expunction or sealing of a later criminal history record under s. 943.0585, F.S. and 943.059, F.S., provided he or she is otherwise
eligible.

65 5.943.0582(4), F.S. (such fee is placed in the FDLE Operating Trust Fund but may be waived by the executive director.).

% Section 943.0585(4), F.S., provides that when a criminal history record is expunged, criminal justice agencies other than the Florida
Department of Law Enforcement (FDLE) must physically destroy the record. Criminal justice agencies are allowed to make a
notation indicating compliance with an expunction order. FDLE is required to retain expunged records. Records that have been
expunged are confidential and exempt from the public records law and it is a first degree misdemeanor to divulge their existence.
Persons who have had their criminal history records expunged may lawfully deny or fail to acknowledge the arrests covered by their
record, except when they are applying for certain types of employment, petitioning the court for a record sealing or expunction, or are
a defendant in a criminal prosecution. A first degree misdemeanor is punishable by up to one year in county jail and a $1,000 fine. ss.
775.082 and 775.083, F.S.

®” The term “criminal justice agency” is defined to mean a court, the FDLE, the DJJ, the protective investigations component of the
Department of Children and Families, which investigates the crimes of abuse and neglect, and any other governmental agency or
subunit thereof that performs the administration of criminal justice pursuant to a statute or rule of court and that allocates a substantial

part of its annual budget to the administration of criminal justice. s. 943.045(11), F.S.
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o When the subject of the record is a candidate for employment with a criminal justice
agency; and
e The records that are maintained by local criminal justice agencies in the county in which the
arrest occurred that are eligible for expunction must be sealed® instead of destroyed.

Diversion Program Disclosure by Applicants for the Military

Each branch®® of the military (Air Force,” Army,”* Coast Guard,’® Marine Corps,’® and Navy’®) has its
own policies for evaluating the background of applicants or potential recruits. Although there are slight
differences in the terminology used in their respective manuals, each branch requires applicants to
disclose sealed and expunged criminal history records, as well as other interactions with law
enforcement such as civil citations and traffic infractions. Such incidents typically require review or
waiver as a condition of enlistment.”

Effect of the Bill

Adult Prearrest Diversion Programs
The bill creates s. 901.40, F.S., to encourage local communities and public or private educational
institutions to implement a prearrest diversion program for adults. The bill provides a framework for a
model ACCP. The model program allows a law enforcement officer, at the officer’s sole discretion, to
issue a civil citation or similar prearrest diversion program notice to an adult who:

e Commits a qualifying misdemeanor offense (as determined by the program); and

e Does not contest that he or she committed the offense.

Unless the terms of the program allow otherwise, an adult is not eligible for ACCP if he or she has
previously been arrested or received an adult civil citation.

% As the term is used in s. 943.059, F.S.

% The United States Armed Forces are made up of five branches: Air Force, Army, Coast Guard, Marine Corps, and Navy. The
Department of Defense (DoD) has control over the military and each branch except the Coast Guard which is under the Department of
Homeland Security. See U.S. Armed Forces Overview, available at http://www.military.com/join-armed-forces/us-military-
overview.html (last viewed April 20, 2017).

" Air Force regulations require an applicant to disclose convictions and adverse adjudications, as well as an arrest record, information
indicating acquittal, dropped charges, expunged record, case dismissal, or “nolle prosequi.” See Air Force Instruction 36-2002,
Regular Air Force and Special Category Accessions, April 7, 1999, revised June 2, 2014 (“Air Force Recruiting Manual”), at 35-36
(on file with the House Committee on Judiciary). While Air Force regulations do not specifically mention civil citations or pre-arrest
diversion programs, the regulations refer to information regarding a person’s “conduct and actions rather than the legal outcome of a
criminal proceeding,” which contemplates that an applicant would be required to disclose civil citations. 1d. at 35.

™ Army regulations provide that waiver is required if there is an “adverse disposition.” See Regular Army and Reserve Components
Enlistment Program, Personnel Recruitment, Army Regulation 601-210, Aug. 31, 2016 (“Army Recruiting Manual”), at 46 (on file
with the House Committee on Judiciary). The term adverse disposition “includes all law violations that are not civil court convictions,
but which resulted in an arrest or citation for criminal misconduct, followed by the formal imposition of penalties or any other
requirements upon the offender by any governmental agency or court.” Id. at 46 (emphasis added).

"2 The Coast Guard Recruiting Manual requires recruiters to look at the “whole person” and indicates, “[c]riminal and civil violations,
and other violations are evidence of a prospect/applicant’s moral character.” See Coast Guard Recruiting Manual, COMDTINST
M1100.2F, Mar. 2016 at B-1 (on file with the House Committee on Judiciary).

"3 Marine Corps regulations distinguish between a “conviction” and a “sanction.” Requirements imposed by an officer of the court
such a judge, prosecutor, juvenile officer, or probation officer will be viewed as a conviction for enlistment purposes and will require a
waiver. Requirements imposed by law enforcement officials will be treated as a sanction and will require review by the recruiting
station’s commanding officer. See Military Personnel Procurement Manual, Vol. 2, Enlisted Procurement (Short Title: MPPM
ENLPROC), June 18, 2004, at 3-96 — 3-97 (on file with House Committee on Judiciary).

™ The Navy requires applicants or recruits to disclose “all arrests, detentions, or investigations, by police and juvenile authorities, even
if no charges or trial resulted.” See Unclassified Navy Recruiting Manual-Enlisted COMNAVCRUITCOMINST 1130.8H, Vol. Il —
Eligibility Requirements, Ch. 3, s. 1, at 4, May 2008 (emphasis added) (on file with House Committee on Judiciary).

"™ For example, the Air National Guard requires waiver for a traffic offense by the State Adjutant General; the Air Force Reserve
Command and the Air Force Recruiting Service provide that a waiver is required for a traffic offense when it is included in a “pattern
of misconduct.” See Air Force Recruiting Manual at 37. Coast Guard regulations, on the other hand, provide that a recruit may apply
to the Coast Guard if there is no conviction for a minor traffic offense, but a waiver is required if there is a conviction. See Coast

Guard Recruiting Manual at B-1.
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The bill requires an adult who receives a civil citation or similar notice to report for intake and be
provided with appropriate assessment, intervention, education, and behavioral health care services.
While in the ACCP, the adult must complete the required community service hours and pay restitution.

The bill provides that if the adult successfully completes the ACCP, an arrest record may not be
associated with the offense. If the adult does not successfully complete the ACCP, the law enforcement
agency that issued the citation or similar notice may criminally charge the adult for the original offense
and refer the case to the state attorney to determine if prosecution is appropriate.

The model program requires the participation of specific persons in the creation of the program and
development of its policies and procedures relating to eligibility criteria, program implementation and
operation, and determination of the program fee, if any. The following persons are required to
participate in program development and to solicit input from other interested stakeholders:

e Representatives of the law enforcement agencies participating in the program;
A representative of the program services provider;
The public defender;
The state attorney; and
The clerk of the circuit court.

The bill specifies that the newly created section of law does not preempt a county or municipality from

enacting noncriminal sanctions for a violation of an ordinance or other violation. Further, the bill states

that a county, municipality, or public or private educational institution is not preempted from creating its
own model for an ACCP.

Juvenile Diversion Program Expunction

The bill changes the requirements for a diversion program expunction by amending s. 943.0582, F.S, to
allow juveniles who have successfully completed a diversion program for any misdemeanor offense,
rather than only a nonviolent misdemeanor offense, to have their nonjudicial arrest records expunged.
The bill defines eligible “diversion programs” as the JCCP under s. 985.12, F.S., Prearrest and
Postarrest Diversion Programs under s. 985.125, F.S., the NRJP under s. 985.155, F.S., the
Community Arbitration Program under s. 985.16, F.S., or any program to which the juvenile was
referred to by a state attorney under s. 985.15(1)(g), F.S.;’® thereby, expanding the current expunction
statute’s application to include all juvenile diversion programs, rather than only Prearrest and Postarrest
Diversion Programs.

In newly created, s. 985.126, F.S., the bill requires diversion programs, as defined above, to submit a
certification for expunction of a child’s nonjudicial arrest record to the FDLE when the child successfully
completes the program for a first-time misdemeanor offense and has not otherwise been charged by
the state attorney with, or been found to have committed, a criminal offense or comparable ordinance
violation. The bill also repeals the FDLE’s authority in s. 943.0582(4), F.S., to charge a $75 fee for an
expunction. These changes by the bill eliminate current law’s requirement that the child submit the
application and pay a $75 fee, unless waived by the FDLE.

The bill requires the FDLE in s. 943.0582(3), F.S., to expunge a juvenile’s nonjudicial arrest record if
the minor has never previously received an expunction under the section and the diversion program
submits a certification for expunction on a form prescribed by the DJJ. This change ensures that a one-
time expunction is available under the section; whereas, under current law, the availability of such
expunction depends on whether the agencies establishing a prearrest or postarrest diversion program
under s. 985.125, F.S., have authorized expunction.”’

"® Under s. 985.15(1)(g), F.S., a state attorney, in a juvenile delinquency case, may “[r]efer the child to a diversionary, pretrial
intervention, arbitration, or mediation program, or to some other treatment or care program if such program commitment is voluntarily
accepted by the child or the child's parents or legal guardian.”

"7 See ss. 943.0582 and 985.125(6), F.S.
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The bill also provides in ss. 943.0582(2)(b) and 985.126(4), F.S., that a child who successfully
completes a diversion program for a first-time misdemeanor offense may lawfully deny or fail to
acknowledge his or her participation in the program, as well as an expunged nonjudicial arrest record,
unless the inquiry is made by a criminal justice agency for purposes of:

e Determining eligibility for diversion programs;

e A criminal investigation; or

e Making a prosecutorial decision under s. 985.15, F.S.

The bill deletes current law’s requirement that a juvenile expunged record be made available when the
juvenile is a candidate for employment with a criminal justice agency.

Finally, the bill repeals s. 985.125(3), F.S., to conform the section to the changes discussed above.

Juvenile Diversion Program Data Collection
In newly created s. 985.126(1)(b), F.S., the bill requires all diversion programs to provide data to the
DJJ. For each child who participates in the program, the data must include:
e The race, ethnicity, gender, and age of the child;
o The offense committed with citation to the specific law establishing the offense; and
e The judicial circuit and county in which the offense was committed and the law enforcement
agency that had contact with the child for the offense.

In addition to data on diversion program participants, each diversion program must submit data on
children who are eligible for the diversion program, but who, instead, are referred to DJJ, provided a
notice to appear, or arrested. The data regarding the children who did not participate must contain all of
the information required for those juveniles who did participate, as well as information on whether the
child was offered the opportunity to participate in the diversion program. If the opportunity was not
offered, the diversion program must provide the reason for declining to make the offer. If the child was
offered the opportunity, the diversion program must indicate whether the child or his or her parent or
legal guardian declined to participate in the program.

The DJJ is required to compile the data and publish it on its website in a sortable format based on
judicial circuit, county, law enforcement agency, race or ethnicity, gender, age, and offense committed.

The bill provides an effective date of July 1, 2017.

B. SECTION DIRECTORY:

Section 1. Creates s. 901.40, F.S., relating to adult prearrest diversion programs.

Section 2. Amends s. 943.0582, F.S., relating to diversion program expunction.

Section 3. Amends s. 985.125, F.S., relating to prearrest or postarrest diversion programs.
Section 4. Creates s. 985.126, F.S., relating to diversion programs.

Section 5. Provides an effective date of July 1, 2017.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues: The bill repeals the FDLE’s current statutory authority to charge a $75 fee for the
expunction of a juvenile’s arrest record if the juvenile has participated in a prearrest and postarrest
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diversion program. The FDLE reports that since July 1, 2016, the Commissioner has waived the
collection of this fee.” As such, removing the authorization to assess the fee will have no impact on
state revenues.

2. Expenditures: Indeterminate, but it is anticipated that the FDLE will absorb any additional
expenditures within existing resources.

The bill's reporting requirements may increase the expenses of the DJJ. The impact is
indeterminate, but expected to be absorbed within existing resources.

. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues: The bill does not mandate that local governments or public or private educational
institutions create a prearrest diversion program for adults. Under the Leon County model, the
ACCP is self-sustaining (paid for by program fees). Creation of an adult civil citation program could
result in cost savings (e.g., reduced detention/confinement costs and arrest/booking processing
costs), depending on the number of eligible offenses, other eligibility criteria chosen, the pool of
eligible adults, the number of participating law enforcement agencies, the use of civil citations by
those agencies, and any impact the program may have in reducing arrests.

2. Expenditures: The bill does not appear to have any impact on local government expenditures.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: Under the Leon County model, an eligible adult
who chooses to participate in the ACCP must pay a program fee, but this fee may be waived if the
participant does not have the means to pay it.

. FISCAL COMMENTS: The hill requires many entities and organizations to report data to DJJ, even
though these entities have no relationship with the department. While many diversion programs have
contracts with DJJ and would therefore be contractually required to submit data for the purpose of
payment, entities without a contractual relationship with the department may experience an
indeterminate fiscal impact to collect and report information to the DJJ.

. COMMENTS

. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision: The bill does not appear to require counties
or municipalities to take an action requiring the expenditure of funds, reduce the authority that
counties or municipalities have to raise revenue in the aggregate, nor reduce the percentage of state
tax shared with counties or municipalities.

2. Other: None.

. RULE-MAKING AUTHORITY: The bill requires the FDLE to adopt rules for the expunction of a
nonjudicial record of the arrest of a minor who has successfully completed a diversion program for a
misdemeanor offense.

"8 Email from Ronald E. Draa, Jr., Director of External Affairs, Department of Law Enforcement, March 1, 2017 (on file with House
of Representatives, Justice Appropriations Subcommittee).
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 8, 2017, the Criminal Justice Subcommittee adopted a proposed committee substitute and reported
the bill favorably as a committee substitute (CS). The CS differs from the bill as filed in that the original bill only
made substantive changes to s. 985.12, F.S., relating to civil citation programs. The CS does not amend s.
985.12, F.S., and, instead, includes: expansion of the diversion program expunction process so that it is
available for all diversion programs and all first-time misdemeanors; elimination of the expunction application
and fee requirements currently placed on a juvenile participant in a diversion program; and creation of data
collection requirements for all diversion programs.

On April 20, 2017, the Judiciary Committee adopted one amendment and reported the bill favorably as a CS.
The amendment added the substance of CS for HB 367 (2017), relating to adult prearrest diversion programs,
to the bill.

This analysis is drafted to the CS as passed by the Judiciary Committee.
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