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January 30, 2017

The Honorable Joe Negron
President, The Florida Senate
Suite 409, The Capitol
Tallahassee, Florida 32399-1100

Re: CS/SB 28 — Judiciary Committee and Senator David Simmons
HB 6501 — Representative Scott Plakon
Relief of J.D.S.

SPECIAL MASTER’S FINAL REPORT

THIS IS AN UNCONTESTED CLAIM FOR $950,000
PAYABLE TO THE AGED POOLED SPECIAL NEEDS
TRUST ON BEHALF OF J.D.S., BASED ON A SETTLEMENT
AGREEMENT BETWEEN PATTI R. JARRELL, AS
PLENARY GUARDIAN OF J.D.S., AND THE STATE OF
FLORIDA, AGENCY FOR PERSONS WITH DISABILITIES.
THE CLAIM AROSE FROM THE NEGLIGENT
SUPERVISION OF A GROUP HOME BY THE AGENCY.

FINDINGS OF FACT: In 1980, J.D.S. was born with severe disabilities, including
cerebral palsy, autism, and mental retardation. J.D.S. has a
31 1IQ and has been nonverbal her entire life. J.D.S. was
placed in the custody of the State of Florida, Department of
Children and Families (DCF) and considered to be a “ward” of
DCF. Due to her condition, J.D.S. was dependent upon DCF
for the provision of her care, treatment, and daily needs.

At the age of 4, J.D.S., as a developmentally-disabled
dependent ward of the State of Florida, was placed in the
Strong Group Home. J.D.S. was totally dependent on the
Strong Group Home to provide the care for her needs. She
was incapable of performing even the most basic functions of
life. The Strong Group Home was licensed by DCF to operate
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the group home, and the home was monitored through face
to face visits on a monthly basis with the exception of a short
interval when, due to budget cuts, visits occurred either every
other month or quarterly. The Strong Group Home was also
visited monthly by the Medicaid Waiver Support Coordinator
who had the responsibility of ensuring J.D.S. was receiving
her care plan services. Hester Strong was the
administrator/owner of the Strong Group Home and was
assisted by her husband, Phillip Strong. In addition to caring
for 4 - 6 developmentally disabled persons, Ms. Strong cared
for her elderly parents who also resided in the home.

Beginning in late 2001 and into 2002, J.D.S.’s behavior
became more aggressive. She began to resist getting into a
car which had not been an exhibited behavior in the past. And,
although she was previously toilet trained, she began
exhibiting regular incontinence. Ms. Strong did not report
these changes in J.D.S.’s behaviors, and the DCF monitoring
reports of the Strong Group Home did not contain any
reference to them.

In December 2002, J.D.S. became pregnant while a resident
in the Strong Group Home. J.D.S. was 5 months pregnant
when her doctor discovered her pregnancy.

Upon the discovery of J.D.S.’s pregnancy, DCF revoked the
Strong Group Home’s license and J.D.S. was moved to
another group home. J.D.S. gave birth to a baby girl on August
30, 2003. The newborn was immediately removed from J.D.S.
and placed for adoption. Following the birth, the Florida
Department of Law Enforcement took DNA samples from
Phillip Strong and the newborn. The results of the DNA testing
confirmed that Phillip Strong was the biological father of the
infant.

DCF was responsible for the oversight of the Strong Group
Home and providing care to J.D.S. when the events related to
the claim bill occurred. However, in 2004, the responsibility to
oversee group homes for the disabled was transferred to the
Agency for Persons with Disabilities along with DCF’s related
liabilities.

Based on the foregoing, the State of Florida, Agency for
Persons with Disabilities, stipulated to the entry of a judgment
in the amount of $1,150,000. The Agency for Persons’ with
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CLAIMANT'S POSITION:

RESPONDENT'S POSITION:

CONCLUSIONS OF LAW:

Disabilities paid $200,000 to the AGED Pooled Special Needs
Trust on behalf of J.D.S., leaving $950,000, which is the
amount sought through this claim bill.

The Agency for Persons with Disabilities is directly and
vicariously liable for the rape and subsequent pregnancy of
J.D.S. The claimant also alleges that the rape of J.D.S. was
foreseeable by the agency. It should be noted that Mr. Strong
was determined incompetent and never charged with the rape
of J.D.S.

The Agency for Persons with Disabilities settled this claim
before a jury trial and is neutral in this proceeding and will take
no action adverse to the passage of a claim bill.

As provided in s. 768.28, F.S. (2002), sovereign immunity
shields the State of Florida and its agencies against tort
liability in excess of $200,000 per occurrence. The parties
settled the case for $1.15 million, and the Agency for Persons
with Disabilities paid $200,000 to the AGED Pooled Special
Needs Trust on behalf of J.D.S. The claimant alleged APD is
liable for the sexual molestation of J.D.S. under two separate
legal precepts: vicarious liability and direct liability. The
claimant alleged APD had a “non-delegable” duty to protect
J.D.S. from harm and sexual assault. At all times material to
this matter J.D.S. was a resident of the Strong Group Home.

APD is a governmental agency that licenses, monitors, and
places clients in residential living facilities. APD does not
undertake to provide direct services to any particular client.
Instead, the Florida Legislature, in s. 393.066, F.S. (2002),
has mandated that the day-to-day operational level duties of
care and maintenance of a client are to be delegated by APD.

Duty

Whether there is a jury verdict or a settlement agreement, as
there is in this case, every claim bill must be based on facts
sufficient to meet the preponderance of evidence standard.
DCF had a duty to protect and care for J.D.S. while she was
in the care of the Strong Group Home. This duty included
ensuring the administrator and staff of the Strong Group
Home were properly trained to detect and prevent sexual
abuse of the developmentally-disabled individuals placed in
their care; adequate staffing was in place at all times and the
staff met training requirements; the number of placements in
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the home did not exceed the limit established by DCF; and the
home complied with the Bill of Rights of Persons with
Developmental Disabilities as set forth under s. 393.13, F.S.
(2002). Such Bill of Rights guarantees that developmentally
disabled individuals have the right to be free from sexual
abuse in a residential facility, the right to be free from harm,
and the right to receive prompt and appropriate medical care
and treatment.

The Strong Group Home administrator and staff did not meet
the educational and training requirements set forth in Rule
65G-2.012, F.A.C., and s. 393.067, F.S. (2002). There was no
evidence presented that the administrator met the educational
requirements for licensing or that she or any staff member had
received any training on how to detect, report, or prevent
sexual abuse of the group home’s residents and clients.

The Strong Group Home was licensed for and housed 4 - 6
developmentally disabled clients. Nevertheless, at one point
while J.D.S. was in the home, DCF placed two foster children
in the home. As a result of the placement of additional clients,
not enough bedrooms were available and the dining room was
converted into J.D.S.’s bedroom. The placement of her bed in
the dining room area did not provide J.D.S. the privacy she
was entitled to under the Bill of Rights of Persons with
Developmental Disabilities set out in s. 393.13, F.S.

Additionally, the Strong Group Home had a duty to exercise
reasonable care to protect J.D.S. from abuse and neglect,
including sexual abuse; to exercise reasonable care to
discover abuse and neglect, to provide J.D.S. with a
reasonable, safe living environment that afforded her with
privacy, and to exercise reasonable care to ensure she
received prompt and appropriate medical care and treatment.

Breach

A preponderance of the evidence establishes that The Strong
Group Home did not meet the educational and training
requirements to be licensed as a group home initially by DCF
and subsequently by APD. APD and the Strong Group Home
as licensed by APD, breached their duty to properly care for
and protect J.D.S. Further, APD and the Strong Group Home
breached their duty to J.D.S. with respect to compliance with
the rights and privileges afforded the developmentally
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disabled pursuant to the Bill of Rights of the Developmentally
Disabled.

Causation

The failure of the Department of Children and Families and
subsequently the Agency for Persons with Disabilities to
ensure the staff of the Strong Group Home was properly
trained, possessed the required levels of education and
credentials likely led to the rape of J.D.S.

Damages

The claim bill awards $950,000 for the benefit of J.D.S. No
evidence was presented or available indicating that the
damages authorized by the settlement are excessive or
inappropriate.

ATTORNEYS FEES: Section 768.28(8), F.S., provides that “[n]Jo attorney may
charge, demand, receive, or collect, for services rendered,
fees in excess of 25 percent of any judgment or settlement.”
The claimant’s attorneys have agreed to limit their fees to 25
percent of any amount awarded in compliance with the
statutes. Lobbyists’ fees are included with the attorneys’ fees.

RECOMMENDATIONS: For the reasons set forth above, | recommend that Senate Bill
28 be reported FAVORABLY.

Respectfully submitted,

Barbara M. Crosier
Senate Special Master

cc: Secretary of the Senate

CS by Judiciary:

The committee substitute, in conformity with a recent opinion of the Florida Supreme Court,
does not include the limits on costs, lobbying fees, and other similar expenses, which were
included in the original bill.



