Florida Senate - 2017 SB 724

By Senator Passidomo

28-00984-17 2017724

O J o 0o w NN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

A bill to be entitled
An act relating to estates; amending s. 732.2025,
F.S.; conforming cross-references; amending s.
732.2035, F.S.; providing that a decedent’s property
interest in the protected homestead is included in the
elective estate; amending s. 732.2045, F.S.; revising
the circumstances under which the decedent’s property
interest in the protected homestead is excluded from
the elective estate; amending s. 732.2055, F.S.;
providing for the valuation of the decedent’s
protected homestead under certain circumstances;
amending s. 732.2065, F.S.; providing elective share
percentages as determined by the length of the
surviving spouse’s marriage to the decedent; amending
s. 732.2075, F.S.; conforming cross-references;
amending s. 732.2085, F.S.; requiring the payment of
interest on any unpaid portion of a person’s required
contribution toward the elective share with respect to
certain property; amending s. 732.2095, F.S.; revising
provisions relating to the valuation of a surviving
spouse’s interest in property to include protected
homestead; conforming cross-references; amending s.
732.2115, F.S.; conforming a cross-reference; amending
s. 732.2135, F.S.; revising the period within which a
specified person may petition the court for an
extension of time for making an election; removing a
provision authorizing assessment of attorney fees and
costs i1f an election is made in bad faith; amending s.
732.2145, F.S.; requiring the payment of interest on
any unpaid portion of a person’s required contribution
toward the elective share after a certain date;

creating s. 732.2151, F.S.; providing for the award of

Page 1 of 20

CODING: Words strieken are deletions; words underlined are additions.




33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61

CODING: Words strieken are deletions;

Florida Senate - 2017 SB 724

28-00984-17 2017724
fees and costs in certain elective share proceedings;
providing that a court may direct payment from certain
sources; providing applicability; amending s. 738.606,
F.S.; providing that a surviving spouse may require a
trustee of a marital or elective share trust to make
property productive of income; providing

applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1) and (9) of section 732.2025,
Florida Statutes, are amended to read:

732.2025 Definitions.—As used in ss. 732.2025-732.2155, the
term:

(1) “Direct recipient” means the decedent’s probate estate
and any other person who receives property included in the
elective estate by transfer from the decedent, including

transfers described in s. 732.2035(9) s+—432-26358), by right

of survivorship, or by beneficiary designation under a governing
instrument. For this purpose, a beneficiary of an insurance
policy on the decedent’s life, the net cash surrender value of
which is included in the elective estate, 1is treated as having
received property included in the elective estate. In the case
of property held in trust, “direct recipient” includes the
trustee but excludes the beneficiaries of the trust.

(9) “Revocable trust” means a trust that is includable in

the elective estate under s. 732.2035(5) s+—F3220354).

Section 2. Section 732.2035, Florida Statutes, is amended

to read:
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732.2035 Property entering into elective estate.—Except as
provided in s. 732.2045, the elective estate consists of the sum
of the values as determined under s. 732.2055 of the following
property interests:
(1) The decedent’s probate estate.

(2) The decedent’s interest in property which constitutes

the protected homestead of the decedent.

(3) The decedent’s ownership interest in accounts or

securities registered in “Pay On Death,” “Transfer On Death,”

7

“In Trust For,” or coownership with right of survivorship form.
For this purpose, “decedent’s ownership interest” means, in the
case of accounts or securities held in tenancy by the entirety,
one-half of the value of the account or security, and in all
other cases, that portion of the accounts or securities which
the decedent had, immediately before death, the right to
withdraw or use without the duty to account to any person.

(4) 43> The decedent’s fractional interest in property,

other than property described in subsection (3)-+42) or subsection

(8)4#r, held by the decedent in joint tenancy with right of
survivorship or in tenancy by the entirety. For this purpose,
“decedent’s fractional interest in property” means the value of
the property divided by the number of tenants.

(5)+4> That portion of property, other than property

described in subsection (2) and subsection (3), transferred by

the decedent to the extent that at the time of the decedent’s

death the transfer was revocable by the decedent alone or in
conjunction with any other person. This subsection does not
apply to a transfer that is revocable by the decedent only with

the consent of all persons having a beneficial interest in the
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property.
(6) (a)45)r+a)> That portion of property, other than property

described in subsection (2)+43), subsection (4), subsection (5),

or subsection (8)-+#)r, transferred by the decedent to the extent
that at the time of the decedent’s death:

1. The decedent possessed the right to, or in fact enjoyed
the possession or use of, the income or principal of the
property,; or

2. The principal of the property could, in the discretion
of any person other than the spouse of the decedent, be

distributed or appointed to or for the benefit of the decedent.

In the application of this subsection, a right to payments under
a commercial or private annuity, an annuity trust, a unitrust,
or a similar arrangement shall be treated as a right to that
portion of the income of the property necessary to equal the
annuity, unitrust, or other payment.

(b) The amount included under this subsection is:

1. With respect to subparagraph (a)l., the value of the
portion of the property to which the decedent’s right or
enjoyment related, to the extent the portion passed to or for
the benefit of any person other than the decedent’s probate
estate; and

2. With respect to subparagraph (a)2., the value of the
portion subject to the discretion, to the extent the portion
passed to or for the benefit of any person other than the
decedent’s probate estate.

(c) This subsection does not apply to any property if the

decedent’s only interests in the property are that:
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1. The property could be distributed to or for the benefit
of the decedent only with the consent of all persons having a
beneficial interest in the property; or

2. The income or principal of the property could be
distributed to or for the benefit of the decedent only through
the exercise or in default of an exercise of a general power of
appointment held by any person other than the decedent; or

3. The income or principal of the property is or could be
distributed in satisfaction of the decedent’s obligation of
support; or

4. The decedent had a contingent right to receive
principal, other than at the discretion of any person, which
contingency was beyond the control of the decedent and which had
not in fact occurred at the decedent’s death.

(7)46r The decedent’s beneficial interest in the net cash
surrender value immediately before death of any policy of
insurance on the decedent’s life.

(8) 4+ The value of amounts payable to or for the benefit
of any person by reason of surviving the decedent under any
public or private pension, retirement, or deferred compensation
plan, or any similar arrangement, other than benefits payable
under the federal Railroad Retirement Act or the federal Social
Security System. In the case of a defined contribution plan as
defined in s. 414(i) of the Internal Revenue Code of 1986, as
amended, this subsection shall not apply to the excess of the
proceeds of any insurance policy on the decedent’s life over the
net cash surrender value of the policy immediately before the
decedent’s death.

(9)48)> Property that was transferred during the l-year
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149| period preceding the decedent’s death as a result of a transfer
150| Dby the decedent if the transfer was either of the following
151 types:

152 (a) Any property transferred as a result of the termination
153| of a right or interest in, or power over, property that would
154| have been included in the elective estate under subsection

155 (5) 44> or subsection (6)+45) 1f the right, interest, or power had
156| not terminated until the decedent’s death.

157 (b) Any transfer of property to the extent not otherwise
158 included in the elective estate, made to or for the benefit of
159 any person, except:

160 1. Any transfer of property for medical or educational

161| expenses to the extent it qualifies for exclusion from the

162 United States gift tax under s. 2503 (e) of the Internal Revenue
163 Code, as amended; and

164 2. After the application of subparagraph 1., the first

165 annual exclusion amount of property transferred to or for the
166| Dbenefit of each donee during the l-year period, but only to the
167| extent the transfer qualifies for exclusion from the United

168 States gift tax under s. 2503 (b) or (c) of the Internal Revenue
169| Code, as amended. For purposes of this subparagraph, the term
170 “annual exclusion amount” means the amount of one annual

171 exclusion under s. 2503 (b) or (c) of the Internal Revenue Code,
172 as amended.

173 (c) Except as provided in paragraph (d), for purposes of
174 this subsection:

175 1. A “termination” with respect to a right or interest in

176| property occurs when the decedent transfers or relinquishes the

177 right or interest, and, with respect to a power over property, a
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178 termination occurs when the power terminates by exercise,
179 release, lapse, default, or otherwise.
180 2. A distribution from a trust the income or principal of
181| which is subject to subsection (5)+4), subsection (6)~+5), or
182 subsection (10)+48) shall be treated as a transfer of property by
183 the decedent and not as a termination of a right or interest in,
184 Oor a power over, property.
185 (d) Notwithstanding anything in paragraph (c) to the
186 contrary:
187 1. A “termination” with respect to a right or interest in
188| property does not occur when the right or interest terminates by
189| the terms of the governing instrument unless the termination is
190 determined by reference to the death of the decedent and the
191 court finds that a principal purpose for the terms of the
192 instrument relating to the termination was avoidance of the
193| elective share.
194 2. A distribution from a trust is not subject to this
195 subsection if the distribution is required by the terms of the
196| governing instrument unless the event triggering the
197 distribution is determined by reference to the death of the
198| decedent and the court finds that a principal purpose of the
199| terms of the governing instrument relating to the distribution
200 is avoidance of the elective share.
201 (10)+5) Property transferred in satisfaction of the
202| elective share.
203 Section 3. Paragraph (i) of subsection (1) of section
204 732.2045, Florida Statutes, is amended to read:
205 732.2045 Exclusions and overlapping application.—

206 (1) EXCLUSIONS.—Section 732.2035 does not apply to:
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(1) Property which constitutes the protected homestead of

the decedent if the surviving spouse validly waived his or her

homestead rights as provided under s. 732.702, or otherwise

under applicable law, and such spouse did not receive any

interest in the protected homestead upon the decedent’s death
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death.
Section 4. Section 732.2055, Florida Statutes, 1s amended
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to read:
732.2055 Valuation of the elective estate.—For purposes of
s. 732.2035, “value” means:

(1) (a) In the case of protected homestead:

1. If the surviving spouse receives a fee simple interest,

the fair market value of the protected homestead on the date of

the decedent’s death.

2. If the spouse takes a life estate as provided in s.

732.401 (1), or validly elects to take an undivided one-half

interest as a tenant in common as provided in s. 732.401(2),

one-half of the fair market value of the protected homestead on

the date of the decedent’s death.

3. If the surviving spouse validly waived his or her

homestead rights as provided under s. 732.702 or otherwise under

applicable law, but nevertheless receives an interest in the

protected homestead, other than an interest described in s.

732.401, including an interest in trust, the value of the

spouse’s interest is determined as property interests that are

not protected homestead.

(b) For purposes of this subsection, the term “fair market

value” means the net of the aggregate amount, as of the date of
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the decedent’s death, of all mortgages, liens, and security

interests to which the protected homestead is subject and for

which the decedent is liable, but only to the extent that such

amount is not otherwise deducted as a claim paid or payable from

the elective estate.

(2) In the case of any policy of insurance on the
decedent’s life includable under s. 732.2035(5), (6), or (7) s=

72 DNIE (AN
TOZ e LU \T7/

—5r—e¥—+6), the net cash surrender value of the

policy immediately before the decedent’s death.

(3)42+ In the case of any policy of insurance on the

decedent’s life includable under s. 732.2035(9) s+—F32-2635(8),

the net cash surrender value of the policy on the date of the
termination or transfer.
(4)43> In the case of amounts includable under s.

732.2035(8) s+—F32-20835(H, the transfer tax value of the

amounts on the date of the decedent’s death.

(5)44> In the case of other property included under s.

732.2035(9) s+—F32-263548), the fair market value of the

property on the date of the termination or transfer, computed
after deducting any mortgages, liens, or security interests on
the property as of that date.

(6)45r In the case of all other property, the fair market
value of the property on the date of the decedent’s death,
computed after deducting from the total value of the property:

(a) All claims paid or payable from the elective estate;
and

(b) To the extent they are not deducted under paragraph
(a), all mortgages, liens, or security interests on the

property.
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Section 5. Section 732.2065, Florida Statutes, i1s amended

to read:
732.2065 Amount of the elective share.—The elective share

to which a surviving spouse is entitled is determined based upon

the number of years of the surviving spouse’s marriage to the

decedent, determined as of the date of the decedent’s death, as

follows:

(1) If the decedent and the surviving spouse were last

married to each other for less than 5 full years, the elective

share is an amount equal to 10 percent of the elective estate.

(2) If the decedent and the surviving spouse were last

married to each other for at least 5 full years but less than 15

full years, the elective share is an amount equal to 20 percent

of the elective estate.

(3) If the decedent and the surviving spouse were last

married to each other for at least 15 full years but less than

25 full years, the elective share is an amount equal to 30

percent of the elective estate.

(4) If the decedent and the surviving spouse were last

married to each other for 25 full years or more, the elective

share is an amount equal to 40 percent of the elective estate.
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Section 6. Paragraph (b) of subsection (1), paragraph (b)
of subsection (2), and paragraph (c) of subsection (3) of
section 732.2075, Florida Statutes, are amended to read:

732.2075 Sources from which elective share payable;
abatement.—

(1) Unless otherwise provided in the decedent’s will or, in

the absence of a provision in the decedent’s will, in a trust
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294 referred to in the decedent’s will, the following are applied
295 first to satisfy the elective share:
296 (b) To the extent paid to or for the benefit of the
297 surviving spouse, amounts payable under any plan or arrangement
298| described in s. 732.2035(8) s+—F32-2035H-.

299 (2) If, after the application of subsection (1), the

300 elective share is not fully satisfied, the unsatisfied balance
301 shall be allocated entirely to one class of direct recipients of
302 the remaining elective estate and apportioned among those

303| recipients, and if the elective share amount is not fully

304| satisfied, to the next class of direct recipients, in the

305 following order of priority, until the elective share amount is
306| satisfied:

307 (b) Class 2.—Recipients of property interests, other than
308| protected charitable interests, included in the elective estate
309| wunder s. 732.2035(3), (4), or (7) s+—F3220352r+—+3)+—oor—6)

310 and, to the extent the decedent had at the time of death the

311| power to designate the recipient of the property, property
312 interests, other than protected charitable interests, included
313| under s. 732.2035(6) and (8) s+—432203545r—and—1.

314

315| For purposes of this subsection, a protected charitable interest
316| 1is any interest for which a charitable deduction with respect to
317 the transfer of the property was allowed or allowable to the

318 decedent or the decedent’s spouse under the United States gift
319| or income tax laws.

320 (3) If, after the application of subsections (1) and (2),

321 the elective share amount is not fully satisfied, the additional

322 amount due to the surviving spouse shall be determined and
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satisfied as follows:

(c) If there is more than one trust to which this
subsection could apply, unless otherwise provided in the
decedent’s will or, in the absence of a provision in the
decedent’s will, in a trust referred to in the decedent’s will,
the unsatisfied balance shall be apportioned pro rata to all
such trusts in proportion to the value, as determined under s.

732.2095(2) (f) s+—432-20954(2r+{a), of the surviving spouse’s

beneficial interests in the trusts.

Section 7. Paragraph (a) of subsection (3) of section
732.2085, Florida Statutes, i1s amended to read:

732.2085 Liability of direct recipients and beneficiaries.—

(3) If a person pays the value of the property on the date
of a sale or exchange or contributes all of the property
received, as provided in paragraph (2) (b):

(a) No further contribution toward satisfaction of the
elective share shall be required with respect to that property.
However, 1f a person’s required contribution is not fully paid

by 2 years after the date of the death of the decedent, such

person must also pay interest at the statutory rate on any

portion of the required contribution that remains unpaid.

Section 8. Section 732.2095, Florida Statutes, is amended
to read:

732.2095 Valuation of property used to satisfy elective
share.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Applicable valuation date” means:

1. In the case of transfers in satisfaction of the elective

share, the date of the decedent’s death.
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352 2. In the case of property held in a qualifying special
353 needs trust on the date of the decedent’s death, the date of the
354 decedent’s death.
355 3. In the case of other property irrevocably transferred to
356| or for the benefit of the surviving spouse during the decedent’s
357 life, the date of the transfer.
358 4. In the case of property distributed to the surviving
359| spouse by the personal representative, the date of distribution.
360 5. Except as provided in subparagraphs 1., 2., and 3., in
361 the case of property passing in trust for the surviving spouse,
362 the date or dates the trust is funded in satisfaction of the

363 elective share.

364 6. In the case of property described in s. 732.2035(2),
365 (3), or (4) s+—132-20352)r—»er—+3), the date of the decedent’s
366| death.

367 7. In the case of proceeds of any policy of insurance

368| payable to the surviving spouse, the date of the decedent’s
369| death.

370 8. In the case of amounts payable to the surviving spouse
371| under any plan or arrangement described in s. 732.2035(8) 5=

372 13220357, the date of the decedent’s death.

373 9. In all other cases, the date of the decedent’s death or
374 the date the surviving spouse first comes into possession of the
375 property, whichever occurs later.

376 (b) “Qualifying power of appointment” means a general power
377 of appointment that is exercisable alone and in all events by
378 the decedent’s spouse in favor of the spouse or the spouse’s

379| estate. For this purpose, a general power to appoint by will is

380 a qualifying power of appointment if the power may be exercised
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by the spouse in favor of the spouse’s estate without the
consent of any other person.

(c) “Qualifying invasion power” means a power held by the
surviving spouse or the trustee of an elective share trust to
invade trust principal for the health, support, and maintenance
of the spouse. The power may, but need not, provide that the
other resources of the spouse are to be taken into account in
any exercise of the power.

(2) Except as provided in this subsection, the value of
property for purposes of s. 732.2075 is the fair market value of
the property on the applicable valuation date.

(a) If the surviving spouse has a life interest in property
not in trust that entitles the spouse to the use of the property

for life, including, without limitation, a life estate in

protected homestead as provided in s. 732.401(1), the value of

the spouse’s interest is one-half of the value of the property
on the applicable valuation date.

(b) If the surviving spouse elects to take an undivided

one-half interest in protected homestead as a tenant in common

as provided in s. 732.401(2), the value of the spouse’s interest

is one-half of the value of the property on the applicable

valuation date.

(c) If the surviving spouse validly waived his or her

homestead rights as provided in s. 732.702 or otherwise under

applicable law but nevertheless receives an interest in

protected homestead, other than an interest described in s.

732.401, including, without limitation, an interest in trust,

the value of the spouse’s interest is determined as property

interests that are not protected homestead.
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(d)HBy» If the surviving spouse has an interest in a trust,
or portion of a trust, which meets the requirements of an
elective share trust, the value of the spouse’s interest is a
percentage of the value of the principal of the trust, or trust
portion, on the applicable valuation date as follows:

1. One hundred percent if the trust instrument includes
both a qualifying invasion power and a qualifying power of
appointment.

2. Eighty percent if the trust instrument includes a
qualifying invasion power but no qualifying power of
appointment.

3. Fifty percent in all other cases.

(e)H4ey If the surviving spouse 1is a beneficiary of a trust,
or portion of a trust, which meets the requirements of a
qualifying special needs trust, the value of the principal of
the trust, or trust portion, on the applicable valuation date.

(f)+e If the surviving spouse has an interest in a trust
that does not meet the requirements of either an elective share
trust or a qualifying special needs trust, the value of the
spouse’s interest is the transfer tax value of the interest on
the applicable valuation date; however, the aggregate value of
all of the spouse’s interests in the trust shall not exceed one-
half of the value of the trust principal on the applicable
valuation date.

(g)+4e> In the case of any policy of insurance on the
decedent’s life the proceeds of which are payable outright or to
a trust described in paragraph (d)+&), paragraph (e)-<e}, or

paragraph (f)-+e), the value of the policy for purposes of s.
732.2075 and paragraphs (d), (e), and (f) -br+—Fe)r—and—e) is
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439 the net proceeds.
440 (h)+£> In the case of a right to one or more payments from

441 an annuity or under a similar contractual arrangement or under

442| any plan or arrangement described in s. 732.2035(8) s=

443 73220357+, the value of the right to payments for purposes of

444 s. 732.2075 and paragraphs (d), (e), and (f) -Ho)r+—

\ S A ()
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()

445 is the transfer tax value of the right on the applicable

446| valuation date.

447 Section 9. Section 732.2115, Florida Statutes, 1s amended
448 to read:

449 732.2115 Protection of payors and other third parties.—
4501 Although a property interest is included in the decedent’s

451 elective estate under s. 732.2035(3)-(9) s+—F32-20352r—(8), a

452| payor or other third party is not liable for paying,

453 distributing, or transferring the property to a beneficiary

454| designated in a governing instrument, or for taking any other
455| action in good faith reliance on the wvalidity of a governing

456| instrument.

457 Section 10. Section 732.2135, Florida Statutes, is amended
458 to read:

459 732.2135 Time of election; extensions; withdrawal.—

460 (1) Except as provided in subsection (2), the election must
461| be filed on or before the earlier of the date that is 6 months
462 after the date of service of a copy of the notice of

463 administration on the surviving spouse, or an attorney in fact
464 or guardian of the property of the surviving spouse, or the date
465 that is 2 years after the date of the decedent’s death.

466 (2) Within the period provided in subsection (1), or 40

467| days after the date of termination of any proceeding which
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affects the amount the spouse is entitled to receive under s.

732.2075(1), whichever is later, but no more than 2 years after

the decedent’s death, the surviving spouse or an attorney in

fact or guardian of the property of the surviving spouse may
petition the court for an extension of time for making an
election. For good cause shown, the court may extend the time
for election. If the court grants the petition for an extension,
the election must be filed within the time allowed by the
extension.

(3) The surviving spouse or an attorney in fact, guardian
of the property, or personal representative of the surviving
spouse may withdraw an election at any time within 8 months
after the decedent’s death and before the court’s order of
contribution.

(4) A petition for an extension of the time for making the
election or for approval to make the election shall toll the

time for making the election.
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Section 11. Subsection (1) of section 732.2145, Florida
Statutes, is amended to read:

732.2145 Order of contribution; personal representative’s
duty to collect contribution.—

(1) The court shall determine the elective share and

contribution. Any amount of the elective share not satisfied

within 2 years of the date of death of the decedent shall bear

interest at the statutory rate until fully satisfied, even if an
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order of contribution has not yet been entered. Contributions

shall bear interest at the statutory rate beginning 90 days
after the order of contribution. The order is prima facie
correct in proceedings in any court or jurisdiction.

Section 12. Section 732.2151, Florida Statutes, is created
to read:

732.2151 Award of fees and costs in elective share

proceedings.—

(1) The court may award taxable costs as in chancery

actions, including attorney fees, in any proceeding under this

part in which there is an objection to or dispute over:

(a) The entitlement to or the amount of the elective share;

(b) The property interests included in the elective estate,

or its wvalue; or

(c) The satisfaction of the elective share.

(2) When awarding taxable costs or attorney fees, the court

may do one or more of the following:

(a) Direct payment from the estate.

(b) Direct payment from a party’s interest in the elective

share or the elective estate.

(c) Enter a judgement that can be satisfied from other

property of the party.

(3) In addition to any of the fees that may be awarded

under subsections (1) and (2), if the personal representative

does not file a petition to determine the amount of the elective

share as required by the Florida Probate Rules, the electing

spouse or the attorney in fact, guardian of the property, or

personal representative of the electing spouse may be awarded

from the estate reasonable costs, including attorney fees,
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526 incurred in connection with the preparation and filing of the

527| petition.

528 (4) This section applies to all proceedings commenced on or

529 after July 1, 2017, without regard to the date of the decedent’s
530 death.

531 Section 13. Subsection (1) of section 738.606, Florida

532 Statutes, 1is amended to read:

533 738.606 Property not productive of income.—

534 (1) If a marital deduction under the Internal Revenue Code

535 or comparable law of any state is allowed for all or part of a

536 trust, or 1f assets are transferred to a trust that satisfies

537 the requirements of s. 732.2025(2) (a) and (c), and such assets

538 have been used in whole or in part to satisfy an election by a

8
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541 consist substantialtty of property that, in the aggregate, does

542| not provide the spouse with sufficient income from or use of the

543 trust assets, and i1if £he amounts the trustee transfers from
544| principal to income under s. 738.104 and distributes to the
545 spouse from principal pursuant to the terms of the trust are
546 insufficient to provide the spouse with the beneficial enjoyment

547 required to obtain the marital deduction, even though, in the

548 case of an elective share trust, a marital deduction is not made

549| or is only partially made, the spouse may require the trustee of

550 such marital trust or elective share trust to make property

551| productive of income, convert property within a reasonable time,
552 or exercise the power conferred by ss. 738.104 and 738.1041. The
553 trustee may decide which action or combination of actions to

554 take.
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555 Section 14. Applicability.—Except as otherwise provided in

556 this act, the amendments made by this act apply to decedents

557| whose death occurred on or after July 1, 2017.
558 Section 15. This act shall take effect July 1, 2017.
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