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Florida Senate - 2018 CS for SB 1022

By the Committee on Children, Families, and Elder Affairs; and
Senator Steube

586-02341-18 20181022c1
A bill to be entitled

An act relating to the determination of parentage;
creating s. 742.19, F.S.; defining the term “alleged
parent”; providing presumptions of legal parentage;
authorizing a child, the child’s mother, or the
child’s alleged parent to file a petition in circuit
court to rebut the presumption of legal parentage;
requiring such petition to include certain
information; requiring the court to appoint a guardian
ad litem or an attorney ad litem under certain
conditions; providing qualifications and requirements
for a guardian ad litem; requiring the court to hold
an evidentiary hearing on the petition; specifying
that the petitioner has the burden of producing
certain clear and convincing evidence; requiring the
court to dismiss the petition under certain
circumstances; requiring the court to order genetic
testing of the child and the alleged parent if the
court allows the petition to proceed; requiring
certain information to be included in the order;
requiring the alleged parent to file the test results
with the court by a specified date; specifying that a
statistical probability of parentage of 95 percent or
more creates a rebuttable presumption that the alleged
parent is a biological parent; providing a procedure
for a party to object to the test results; authorizing
the court to enter a summary Jjudgment of parentage and
requiring the court to hold a trial if a presumption

of parentage is established; requiring the court to
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dismiss the petition and seal the court file if the
test results indicate that the alleged parent is not a
biological parent; requiring the court to determine
parental rights in the best interest of the child;
requiring the court to evaluate specified factors to
determine the best interest of the child; providing
information to be included in final orders or
judgments; authorizing the court to approve, grant, or
modify a parenting plan in the best interest of the
child and under certain conditions; requiring that a
parenting plan include certain information;
authorizing the court to order the payment of child
support; requiring the court to consider certain
criteria in its calculation of child support;
authorizing the court to modify a parenting plan or
child support order entered pursuant to this section
upon a showing by the parent petitioning for
modification that a substantial change in
circumstances has occurred; clarifying that an order
entered under this section does not impugn or affect a
child’s legitimacy; amending s. 61.046, F.S.;
clarifying that a parenting plan entered under a
specified section determines the rights of custody and
access for purposes of the Uniform Child Custody
Jurisdiction and Enforcement Act, the International
Child Abduction Remedies Act, and the Convention on
the Civil Aspects of International Child Abduction;

providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 742.19, Florida Statutes, 1s created to
read:

742.19 Establishment of parentage for children born in

wedlock or when parentage is otherwise established by law.—

(1) As used in this section, the term “alleged parent”

means a person with a reasonable and well-founded belief that he

or she is a child’s biological parent.

(2) A person 1is presumed to be the legal parent of a child

when:

(a) At the time of the child’s conception or birth, the

person was married to the child’s mother; or

(b) Parentage has been established under s. 742.091, s.
742.10, or s. 742.105.
(3) The child, the child’s mother, or the child’s alleged

parent may seek to rebut the presumption of legal parentage in

subsection (2) by filing a petition in circuit court. The

petition must:

(a) Be signed by the petitioner under oath.

(b) Identify as parties the mother, the mother’s spouse,

the alleged parent, and any other person who may be the parent.

(c) Provide specific facts to support a claim that the

alleged parent is the biological parent of the child, that the

alleged parent has demonstrated a substantial interest in or

concern for the welfare of the child, and that it is in the best

interest of the child to establish the alleged parent as the

legal parent of the child.

(4) (a) The court must appoint a guardian ad litem for the
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child unless good cause is shown that a guardian ad litem is not

necessary to protect the best interest of the child. The person

appointed as a guardian ad litem must meet the qualifications in

s. 61.402, shall have the powers and authorities described in s.

61.403, shall be immune from liability pursuant to s. 61.405,

and must maintain confidentiality in accordance with s. 61.404,

unless otherwise specified by a court order.

(b) If the court determines that the child is of sufficient

age and understanding to participate in the proceedings, the

court must appoint an attorney ad litem for the child in lieu of

a guardian ad litem unless good cause is shown that an attorney

ad litem is not necessary to protect the best interest of the
child.

(5) (a) The court shall hold an evidentiary hearing on the

petition and the petitioner has the burden to produce clear and

convincing evidence that:

1. The alleged parent has demonstrated a substantial

interest in or concern for the welfare of the child; and

2. The best interest of the child would be served by

allowing the petition to proceed.

(b) In making its determination, the court shall give

particular weight to the fact that the mother is deceased or

incapacitated, or that the mother seeks or obtains a dissolution

of her marriage to her spouse.

(c) If the court determines that the alleged parent has not

demonstrated a substantial interest in or concern for the

welfare of the child or that the best interest of the child

would not be served by allowing the petition to proceed, the

court must dismiss the petition and seal the court file.
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(6) (a) If the petition is allowed to proceed under

subsection (5), the court must order the child and the alleged

parent to submit to genetic testing conducted by a qualified

technical laboratory, as defined in s. 409.256, to determine the

probability of parentage. Upon the entry of the order for

scientific testing, the court must inform each person to be

tested of the procedures and requirements for objecting to the

test results and of the consequences of the failure to object.

(b) The alleged parent shall file the test results,

together with the opinions and conclusions of the test

laboratory, with the court no later than 15 days after the test

results are issued. Test results are admissible in evidence and

should be weighed along with other evidence of the parentage of

the alleged parent unless the statistical probability of

parentage equals or exceeds 95 percent. A statistical

probability of parentage of 95 percent or more creates a

rebuttable presumption, as defined in s. 90.304, that the

alleged parent is a biological parent of the child.

(c) Any objection to the test results must be made in

writing and must be filed with the court no later than 30 days

after the test results are filed or as otherwise specified by

the court.

1. If no objection is filed, the test results shall be

admitted into evidence without the need for predicate to be laid

or third-party foundation testimony to be presented.

2. If an objection is filed, the court must hold an

evidentiary hearing. Nothing in this paragraph prohibits a party

from calling an outside expert witness to refute or support the

testing procedure or results, or the mathematical theory on
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which they are based. If the test results or the expert analysis

of the inherited characteristics is disputed, the court, upon

reasonable request of a party, must order that an additional

test be made by the same laboratory or an independent laboratory

at the expense of the party requesting additional testing.

(d) If no objection is filed or if a party fails to rebut

the presumption of parentage which arose from the statistical

probability of parentage of 95 percent or more, the court may

enter a summary judgment of parentage and must hold a trial

pursuant to subsection (7). If the test results indicate that

the alleged parent is not a biological parent, the court must

dismiss the petition and seal the court file.

(7) If the genetic testing establishes that the alleged

parent is the biological parent of the child, the court must

hold a trial to determine whether:

(a) The mother’s spouse remains the legal parent of the

child based on the best interest of the child;

(b) The parentage and legal rights and obligations of the

mother’s spouse are terminated and granted to the biological

parent; or

(c) The mother, mother’s spouse, and biological parent must

share parental rights and responsibilities.

(8) To determine the best interest of the child, the court

shall evaluate all of the following:
(a) The established bond between the child and the mother’s

spouse, including love, affection, and emotional ties.

(b) The established bond between the child and the

biological parent, including love, affection, and emotional

ties.
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(c) The permanence and stability of the child’s current

family unit or units, including the length of time the child has

lived in a satisfactory environment and the desirability of

maintaining continuity or creating stability.

(d) The capacity and disposition of the mother’s spouse and

the biological parent to provide for the child’s financial

needs.

(e) The moral fitness of the mother’s spouse and the

biological parent.

(f) The mental and physical health of the mother’s spouse

and the biological parent.

(g) The home, school, and community record of the child.

(h) The preference of the child, taking into consideration

the child’s age and understanding.

(1) Whether the mother’s spouse or the biological parent

has abandoned, abused, or neglected the child, or has otherwise

been remiss in his or her responsibilities toward the child.

(j) Whether the mother’s spouse or the biological parent

has ever acted contrary to the best interest of the child.

(k) Whether the mother’s spouse or the biological parent

wishes to exercise or continue to exercise parental rights.

(1) Whether the mother is deceased or incapacitated.

(m) Whether the mother seeks or obtains a dissolution of

her marriage to the spouse.

(n) Any other factor affecting the welfare and interests of

the child and the circumstances of that family.

(9) (a) If the court determines that it is in the best

interest of the child for the mother’s spouse to remain the

legal parent of the child to the exclusion of the biological
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parent, the court must dismiss the petition and seal the court

file.

(b) If the court determines that it is in the best interest

of the child for the parental rights of the mother’s spouse to

be terminated and the biological parent to be the legal parent

of the child, the court must enter a final order or judgment:

1. Terminating the parental rights and responsibilities of

the mother’s spouse, declaring that the biological parent is the

legal parent of the child, and specifying the biological

arent’s parental rights and responsibilities, including, but
P IS g

not limited to, time-sharing and child support.

2. Requiring that the biological parent’s name be

substituted on the child’s birth certificate and the mother’s

spouse’s name be removed.

(c) If the court determines that the mother’s spouse and

the biological parent have each established a substantial

relationship with the child and that it is in the best interest

of the child for both the mother’s spouse and the biological

parent to be the child’s legal parents, the court shall enter a

final order or judgment:

1. Preserving the parental rights of the mother’s spouse.

2. Establishing the biological parent’s parental rights and

responsibilities as the child’s third legal parent.

3. Requiring the Office of Vital Statistics of the
Department of Health to amend the child’s birth certificate to
add the third legal parent.

4. Declaring that each legal parent is recognized as an

equal parent to the child and has equal standing to secure

shared parenting rights to time-sharing, parental
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responsibility, and child support.

(10) The court may approve, grant, or modify a parenting

plan, as defined in s. 61.046, in a final order or judgment

entered pursuant to paragraph (9) (b) or paragraph (9) (c¢). A

parenting plan may be developed and agreed to by all legal

parents and approved by a court or may be established by the

court.

(a) The court must consider the factors listed in s.

61.13(3) to determine the best interest of the child before

approving or establishing a parenting plan. The best interest of

the child should govern and be of foremost concern in the

court’s approval of or establishment of a parenting plan.

(b) The court may approve or establish a parenting plan,

regardless of whether the child is physically present in this

state, if the court finds that the child was removed from this

state for the primary purpose of removing the child from the

court’s jurisdiction in an attempt to avoid the court’s

approval, creation, or modification of the parenting plan.

(c) A parenting plan approved or established by the court

must describe the shared responsibilities for the daily tasks of

parenting; the time-sharing schedule specifying the time the

child will spend with each parent; a designation of which parent

will be responsible for health care, school-related matters, and

extracurricular activities; the address to be used for school-

boundary determination and registration; and the means of

communication or technology which the parents will use to

communicate with the child.

(d) The court shall determine matters relating to the

parenting and time-sharing of each child of the parties in
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262 accordance with the Uniform Child Custody Jurisdiction and

263| Enforcement Act, part II of chapter 61.

264 (11) The court may order the payment of child support by

265 any legal parent or parents owing a duty of support in a final

266 order or judgment entered pursuant to paragraph (9) (b) or

267 paragraph (9) (c). When calculating child support, the court
268 shall:
269 (a)1l. For an order entered pursuant to paragraph (9) (b),

270 calculate support obligations pursuant to s. 61.30.

271 2. For an order entered pursuant to paragraph (9) (c),

272 ensure that the child receives the same full benefit of the

273| total child support as a child would receive under the

274 guidelines schedule in s. 61.30.

275 (b) Consider each deviation factor listed in s.

276 061.30(11) (a) to ensure that the distribution of the child

277 support is fair and equitable.

278 (12) The court may modify a parenting plan or child support

279| order entered pursuant to this section upon a showing by the

280| parent petitioning for modification that a substantial change in

281 circumstances has occurred.

282 (13) An order entered pursuant to this section does not

283 impugn or affect a child’s legitimacy.

284 Section 2. Paragraphs (c) and (d) of subsection (14) of
285 section 61.046, Florida Statutes, are amended to read:

286 61.046 Definitions.—As used in this chapter, the term:

287 (14) “Parenting plan” means a document created to govern
288 the relationship between the parents relating to decisions that
289| must be made regarding the minor child and must contain a time-

290 sharing schedule for the parents and child. The issues
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291 concerning the minor child may include, but are not limited to,
292 the child’s education, health care, and physical, social, and
293| emotional well-being. In creating the plan, all circumstances
294| between the parents, including their historic relationship,
295 domestic violence, and other factors must be taken into
296| consideration.
297 (c) For purposes of the Uniform Child Custody Jurisdiction
298 and Enforcement Act, part II of this chapter, a judgment or

299| order incorporating a parenting plan under this part or under s.

300 742.19 is a child custody determination under part II of this
301 chapter.

302 (d) For purposes of the International Child Abduction

303 Remedies Act, 42 U.S.C. ss. 11601 et seq., and the Convention on
304 the Civil Aspects of International Child Abduction, enacted at
305| the Hague on October 25, 1980, rights of custody and rights of
306| access are determined pursuant to the parenting plan under this
307| part or under s. 742.19.

308 Section 3. This act shall take effect July 1, 2018.
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