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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1234 establishes the “Campus Free Expression Act,” (the Act) to authorize individuals to
engage in expressive activity on public institutions of higher education campuses, within
reasonable limits enforced by such institutions. Specifically, the bill:

Authorizes a person who wishes to engage in an expressive activity in the outdoor areas of
campus of a public institution of higher education to do so freely, spontaneously, and
contemporaneously as long as the person’s conduct is lawful and does not materially and
substantially disrupt the functioning of the public institution.

Designates the outdoor areas of campus of a public institution of higher education that
accepts federal funding as traditional public forums and specifies that such public institution
may create and enforce restrictions that are:

o Reasonable and content-neutral on time, place, and manner of expression.

o Narrowly tailored to a significant institutional interest.

Prohibits a public institution of higher education from designating a specific area as a free
speech zone or otherwise restricting expressive activities to a particular area of campus.
Establishes a cause of action for a violation of the Act and specifies available damages and a
statute of limitations associated with such action.

Requires a state university student government organization to provide a written explanation
regarding the funding determination to a recognized student organization that submits a
request for activity and service fee funding.

Requires each student government association to maintain on its website an organized record
of the funding requests and awards it receives and requests.
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The bill takes effect July 1, 2018.
Il. Present Situation:

Freedom of speech is the right to engage in expression without censorship or interference from
government or its agencies.’

Free Speech and Expression

Both the U.S. Constitution and Florida Constitution provide that every person may speak, write,
and publish sentiments on all subjects.? However, an individual’s freedom of speech or
expression may be limited by the government if the speech or expression occurs on government-
owned property, such as a public elementary, middle, or high school, or at a public university.*
Such limitations are determined by the type of public forum created on government property.*

There are three types of public forums:®

e A “traditional” or “open public forum™® is a place with a longstanding tradition of freedom of
expression, such as a public park or street corner. In an open public forum, the government
may only impose content-neutral time, place, and manner restrictions on speech and
expression.’

e A “designated” or “limited public forum™® is a place with a more limited history of
expressive activity, usually only for certain groups or topics. Examples may include a
university meeting hall.® Such limitations must serve a compelling state interest.°

e A “closed public forum” is a place that is not traditionally open to public expression, such as
a military base.!

Generally, student speech and religious expression are protected by the First Amendment of the
U.S. Constitution.*? However, such rights may be limited.'® A student’s right to freedom of
speech and expression is protected to the extent it does not “materially and substantially interfere

! See Perry Education Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37 (1983).

2 U.S. ConsT. amend. 1 (Congress shall make no law abridging the freedom of speech.); Art. 1., s. 4, Fla. Const. (Every
person may speak, write and publish sentiments on all subjects but shall be responsible for the abuse of that right.)

% International Society for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992).

41d. at 678-79.

S1d.

& First Amendment Schools, What is a public forum? http://www.firstamendmentschools.org/freedoms/fag.aspx?id=13012,
(last visited Feb. 5, 2018); see Perry Education Association v. Perry Local Educators Association, 460 U.S. 37, 45-46 (1992).
" Perry, 460 U.S. at 45-46.

8 First Amendment Schools, What is a public forum? http://www.firstamendmentschools.org/freedoms/fag.aspx?id=13012,
(last visited Feb. 5, 2018); see Perry, 460 U.S. at 45-46.

® Perry, 460 U.S. at 45-46.

10 4.

1.

12 Tinker v. Des Moines Independent Community School District, 393 U.S. 503, 506, 513-514 (1969) (stating “First
Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and
students. It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or
expression at the schoolhouse gates.”); see Mergens, 496 U.S. at 230, 250 (1990) and Chandler v. Siegelman, 230 F.3d 1313,
1316-1317 (11th Cir. 2001) cert. denied, 533 U.S. 916 (2001) (religious expression).

13 Tinker, 393 U.S. at 506, 512-13.
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with the requirements of appropriate discipline in the operation of the school and without
colliding with the rights of others.”**

Free Speech on Public Institutions of Higher Education

Public entities may preserve property under their control for its intended use by imposing
restrictions on access to limited public fora that are viewpoint neutral and reasonable given the
forum’s purpose.’® The United States Supreme Court extends such constitutional protections to
public higher education institutions and has specifically recognized that “the college classroom
with its surrounding environs is peculiarly the ‘marketplace of ideas.””® Public university and
college campuses are generally considered limited public fora for purposes of regulating speech
and the United States Supreme Court has ruled that public universities and colleges are forbidden
from exercising any type of viewpoint discrimination, even when the limited public forum is of
its own creation.” However, reasonable time, place, and manner restrictions consistent with the
purpose of the limited public forum have frequently been upheld.'®

State University Student Activity Fees

Florida law authorizes postsecondary education institutions to charge tuition!® and specified fees
to students enrolled in college credit program, unless as otherwise provided.?° Specifically, each
university board of trustees must establish a student activity and service fee on the main campus
of the university and is permitted to establish such fee on any branch campus or center.?! The law
prescribezs2 requirements for an activity and service fee committee and processes for increasing
such fee.

Student activity and service fees must be expended for lawful purposes to benefit the student
body in general.?® This must include, but is not limited to, student publications and grants to duly
recognized student organizations, the membership of which is open to all students at the
university without regard to race, sex, or religion.?* The fund may not benefit activities for which

14 Tinker, 393 U.S. at 513.

15 Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 829 (1995); Lamb’s Chapel v. Ctr. Moriches Union Free
Sch. Dist., 508 U.S. 384, 390 (1993).

16 Healy v. James, 408 U.S. 169, 180 (1972).

17 Rosenberger, 515 U.S. 819, 829 (1995) (stating “The necessities of confining a forum to the limited and legitimate
purposes for which it was created may justify the State in reserving it for certain groups or for the discussion of certain
topics... Once it has opened a limited forum, however, the State must respect the lawful boundaries it has itself set.”)

18 See Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 683 (1986) (finding that a high school could restrict a student’s lewd
speech at a school assembly where the manner of speech was inconsistent with the forum’s purpose; see also Morse v.
Frederick, 551 U.S. 393, 409 (2007) (finding a student held banner with the words "BONG HiTS 4 JESUS” during a
nationally televised event was an inappropriate method of communicating a political idea that disrupted the purpose of the
forum).

19 Tuition means the basic fee charged to a student for instruction provided by a public postsecondary educational institution
in this state. A charge for any other purpose is not included in this fee. Section 1009.01(1), F.S.

20 Sections 1009.23(2) and 1009.24(2), F.S.

21 Section 1009.24(10)(a), F.S.

2 d.

2 1d. at (10)(b).

2 d.
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an admission fee is charged to students, except for student-government-association-sponsored
concerts.?®

The student government association of the university must determine the allocation and
expenditure of the student activity and service fee, except that the president of the university may
veto any line item or portion thereof within the budget when submitted by the student
government association legislative body.?® Any unexpended and undispersed funds remaining at
the end of a fiscal year must be carried over and remain in the student activity and service fund
and be available for allocation and expenditure during the next fiscal year.?’

Il. Effect of Proposed Changes:

CS/SB 1234 establishes the “Campus Free Expression Act,” (the Act) to authorize individuals to
engage in expressive activity on public institutions of higher education campuses, within
reasonable limits enforced by such institutions. Specifically, the bill:

e Authorizes a person who wishes to engage in an expressive activity in the outdoor areas of
campus of a public institution of higher education may do so freely, spontaneously, and
contemporaneously as long as the person’s conduct is lawful and does not materially and
substantially disrupt the functioning of the public institution.

e Designates the outdoor areas of campus of a public institution of higher education that
accepts federal funding as traditional public forums and specifies that such public institution
may create and enforce restrictions that are:

o Reasonable and content-neutral on time, place, and manner of expression.
o Narrowly tailored to a significant institutional interest.

e Prohibits a public institution of higher education from designating a specific area as a free
speech zone or otherwise restricting expressive activities to a particular area of campus.

e Establishes a cause of action for a violation of the Act and specifies available damages and a
statute of limitations associated with such action.

e Requires a state university student government organization to provide a written explanation
regarding the funding determination to a recognized student organization that submits a
request for activity and service fee funding.

e Requires each student government association to maintain on its website an organized record
of the funding requests and awards it receives and requests.

Definitions

The bill defines:

e A public institution of higher education to mean any public technical center, state university,
law school, medical school, dental school, or Florida College System institution as defined in
law.?8

e A free speech zone to mean a designated area on a public institution of higher education’s
campus for the purpose of political protesting.

25 Section 1009.24(10)(b), F.S.

2% |d.

27 d.

28 The bill references the definition of Florida College System institution under section 1000.21, F.S.
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e Outdoor area of campus to mean a generally accessible area of the campus where members
of the campus community are commonly allowed, including grassy areas, walkways, or other
similar common areas. The bill specifies that the term does not include outdoor areas where
access is restricted.

Right to Free Speech Activities

The bill provides that the Act protects expressive activities which include, but are not limited to,

any lawful verbal or written means by which an individual may communicate ideas to others,

including:

e All forms of peaceful assembly, protests, speeches, and guest speakers;

e Distributing literature;

e Carrying signs;

e Circulating petitions; and

e The recording and publication, including Internet publication, of video or audio recorded in
outdoor areas of campus of public institutions of higher education.

The bill also specifies that a person who wishes to engage in an expressive activity in the outdoor
areas of campus of a public institution of higher education may do so freely, spontaneously, and
contemporaneously as long as the person’s conduct is lawful and does not materially and
substantially disrupt the functioning of the public institution of higher education.

The bill identifies the outdoor areas of campus of a public institution of higher education that
accept federal funding as traditional public forums and authorizes a public institution of higher
education to create and enforce restrictions that are:

e Reasonable and content-neutral on time, place, and manner of expression.

e Narrowly tailored to a significant institutional interest.

The bill states that any such restrictions must be clear, be published, and provide for ample

alternative means of expression.

Additionally, the bill prohibits:

e A public institution of higher education from designating any area of campus as a free speech
zone or otherwise creating polices that restrict expressive activities to a particular area of
campus.

e Students, faculty, and staff of a public institution of higher education from materially
disrupting previously scheduled or reserved activities on campus that occur at the same time
as the free expression.

The provisions of the bill appear to be consistent with the federal and state constitutions. The bill
provides that the outdoor areas of campus of a public institution of higher education are
traditional public forums.

State University Student Activity Fees

The bill requires a student government organization that receives a funding request for activity
and service fee funding from a recognized student organization to provide a written explanation
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to the recognized student organization regarding the funding determination. Additionally, the bill
requires each student government association requires each student government association to
maintain on its website an organized record of the funding requests and awards it receives and
disburses. The bill provides that this record must contain the:

e Name of each organization that requested funds,

Amount the organization requested,

Amount the organization received, and

Written explanation regarding the funding determination, required by the bill.

The bill specifies that this organized record must be displayed prominently on the student
government association’s website. Accordingly, the bill may provide the public with data
regarding state university student government associations’ funding determinations.

Cause of Action

The bill creates a cause of action, whereby if a public institution of higher education or an
individual acting on behalf of a public institution of higher education willfully violates a person’s
expressive rights by an action prohibited under the Act, the Florida Attorney General or a person
whose expressive rights are violated may bring an action in court of competent jurisdiction to
recover compensatory damages, reasonable court costs, and attorney fees.

The bill provides that if such court finds that a violation of the Act occurred, the court must
award the aggrieved party at least $500 for each violation, or award compensatory damages. The
bill limits the total compensatory damages available to a plaintiff in a case arising from a single
violation of the Act to $100,000, excluding reasonable court costs and attorney fees. The bill
specifies that in the event of multiple plaintiffs, the court must divide the damages equally
among the plaintiffs until the maximum award is exhausted.

Additionally, the bill provides a one-year statute of limitations for a cause of action.
Accordingly, the Attorney General or a person aggrieved by a violation of this section must bring
suit against the institution no later than 1 year after the date the cause of action accrues. The bill
specifies that for purposes of the one-year statute of limitations, each day that a violation of the
Act persists or each day that a policy in violation of the Act remains in effect constitutes a new
violation of, and therefore, a new day that the cause of action accrues.

Accordingly, the bill provides a specific remedy in law for an individual whose expressive rights
have been violated by a public institution of higher education.

The bill takes effect July 1, 2018.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 1009.24 of the Florida Statutes.
This bill creates section 1004.097 of the Florida Statutes.

IX. Additional Information:

A Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Education on February 6, 2018.

The committee substitute retains the substance of the bill with the following
modifications:

e Adds to the bill a provision related to state university student fees to:

o Require a student government organization to provide a written explanation
regarding the funding determination to a recognized student organization that
submits a request for activity and service fee funding.

o Require each student government association to maintain on its website an
organized record of the funding requests and awards it receives and requests.
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e Revises the bill provision related to compensatory damages associated with the cause
of action to provide the aggrieved party at least $500 per violation and removes from
the bill the $50 limit for additional violations.

e Clarifies the definition of a public institution of higher education in the bill to remove
state college from that definition and maintains in the definition the reference to
Florida College System institution as defined in law.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




