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Florida Senate - 2018 CS for CS for SB 1392

By the Committees on Appropriations; and Criminal Justice; and
Senators Brandes and Perry

576-03835-18 20181392c2
A bill to be entitled

An act relating to prearrest diversion programs;
creating s. 901.40, F.S.; providing legislative
findings and intent; encouraging counties,
municipalities, and public or private educational
institutions to implement prearrest diversion
programs; requiring that in each judicial circuit the
public defender, the state attorney, the clerks of the
court, and representatives of participating law
enforcement agencies create a prearrest diversion
program and develop its policies and procedures;
authorizing such entities to solicit stakeholders for
input in developing the program’s policies and
procedures; providing requirements for the prearrest
diversion program; requiring the state attorney of
each circuit to operate the prearrest diversion
program; providing an exception; providing
construction; requiring the arresting law enforcement
officer to make a determination if an adult does not
successfully complete the prearrest diversion program;
requiring the state attorney or the person operating
an independent prearrest diversion program to
electronically provide certain information to the
clerk of the court; requiring the clerk of the court
to maintain the confidentiality of such information;
requiring the clerk of the court to maintain that
information in a statewide database; amending s.
943.0582, F.S.; requiring, rather than authorizing,

the Department of Law Enforcement to adopt rules for
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the expunction of certain nonjudicial records of the
arrest of a minor upon his or her successful
completion of a certain diversion program; authorizing
such expunctions for certain first-time misdemeanor
offenses; defining and revising terms; revising the
circumstances under which the department must expunge
certain nonjudicial arrest records; deleting the
department’s authority to charge a processing fee for
the expunction; amending s. 985.12, F.S.; providing
legislative findings and intent; deleting provisions
establishing a juvenile civil citation process with a
certain purpose; establishing a civil citation or
similar prearrest diversion program in each judicial
circuit, rather than at the local level, with the
concurrence of specified persons; requiring that the
state attorney and public defender of each circuit,
the clerk of the court for each county in the circuit,
and representatives of participating law enforcement
agencies create a civil citation or similar prearrest
diversion program and develop its policies and
procedures; authorizing such entities to solicit
stakeholders for input in developing the program’s
policies and procedures; requiring the Department of
Juvenile Justice to annually develop and provide
guidelines on civil citation or similar prearrest
diversion programs to the judicial circuits; providing
requirements for the civil citation or similar
prearrest diversion program; requiring the state

attorney of each judicial circuit to operate the civil
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citation or similar prearrest diversion program;
providing an exception; providing construction;
requiring the arresting law enforcement officer to
make a determination if a juvenile does not
successfully complete the civil citation or similar
prearrest diversion program; deleting provisions
relating to the operation of and requirements for a
civil citation or similar prearrest diversion program;
requiring that a copy of each civil citation or
similar prearrest diversion program notice be provided
to the Department of Juvenile Justice; conforming
provisions to changes made by the act; deleting
provisions relating to requirements for a civil
citation or similar prearrest diversion program;
amending s. 985.125, F.S.; conforming a provision to
changes made by the act; creating s. 985.126, F.S.;
defining the term “diversion program”; requiring a
diversion program to submit to the Department of Law
Enforcement a certification for expunction of the
nonjudicial arrest record of a juvenile under
specified circumstances; requiring a diversion program
to submit to the Department of Juvenile Justice
specified data relating to diversion programs;
requiring each law enforcement agency to submit to the
Department of Juvenile Justice specified data about
juveniles eligible to participate in diversion
programs; requiring the Department of Juvenile Justice
to compile and publish the data in a specified manner;

authorizing a juvenile under certain circumstances to
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88 deny or fail to acknowledge his or her participation
89 in a diversion program or the expunction of a certain
90 nonjudicial arrest record unless an exception applies;
91 providing an effective date.

92
93| Be It Enacted by the Legislature of the State of Florida:
94

95 Section 1. Section 901.40, Florida Statutes, 1is created to
96 read:

97 901.40 Prearrest diversion programs.—

98 (1) LEGISLATIVE FINDINGS AND INTENT.—The Legislature finds

99 that the creation and implementation of prearrest diversion

100| programs at the judicial circuit level promotes public safety,

101 aids interagency cooperation, and provides the greatest chance

102 of success for prearrest diversion programs. The Legislature

103 further finds that the widespread use of prearrest diversion

104| programs has a positive effect on the criminal justice system

105 and contributes to an overall reduction in the crime rate and

106 recidivism in the state. The Legislature encourages but does not

107| mandate that counties, municipalities, and public or private

108 educational institutions participate in a prearrest diversion

109| program created by their judicial circuit under this section.

110 (2) JUDICIAL CIRCUIT PREARREST DIVERSION PROGRAM

111 DEVELOPMENT, IMPLEMENTATION, OPERATION.—

112 (a) In each judicial circuit in the state, the public

113 defender, the state attorney, the clerk of the court for each

114 county in the circuit, and representatives of participating law

115| enforcement agencies in the circuit shall create a prearrest

116| diversion program and develop its policies and procedures. In
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developing the program’s policies and procedures, input from

other interested stakeholders may be solicited.

(b) Each judicial circuit’s prearrest diversion program

must specify:

1. The misdemeanor offenses that qualify an adult for

participation in the program;

2. The eligibility criteria for the program;

3. The program’s implementation and operation;

4. The program’s requirements, including, but not limited

to, the completion of community service hours, payment of

restitution, if applicable, and intervention services indicated

by a needs assessment of the adult, such as urinalysis

monitoring and substance abuse and mental health treatment

services; and

5. A program fee, i1if any, to be paid by an adult

participating in the program. If the program imposes a fee, the

clerk of the court of the applicable county must receive a

reasonable portion of the fee.

(c) The state attorney of each circuit shall operate a

prearrest diversion program in each circuit. A sheriff, police

department, county, municipality, or public or private

educational institution may continue to operate an independent

prearrest diversion program that is in operation as of October

1, 2018, if the independent program is reviewed by the state

attorney of the applicable circuit and he or she determines that

the independent program is substantially similar to the

prearrest diversion program developed by the circuit. If the

state attorney determines that the independent program is not

substantially similar to the prearrest diversion program
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developed by the circuit, the operator of the independent

diversion program may revise the program and the state attorney

may conduct an additional review of the independent program.

(d) A judicial circuit may model an existing sheriff,

police department, county, municipality, or public or private

educational institution’s independent prearrest diversion

program in developing the prearrest diversion program for the

circuit.

(e) If an adult does not successfully complete the

prearrest diversion program, the arresting law enforcement

officer shall determine if there is good cause to arrest the

adult for the original misdemeanor offense and refer the case to

the state attorney to determine if prosecution is appropriate or

allow the adult to continue in the program.

(f) Upon intake of an adult participating in the prearrest

diversion program, the state attorney or the person operating

the independent prearrest diversion program shall electronically

provide the adult’s personal identifying information to the

clerk of the court for the county in which the adult is

participating in the prearrest diversion program. Such

information is not a court record, and the clerk of the court

shall maintain the confidentiality of the adult’s personal

identifying information as provided in subsection (3). The clerk

of the court shall maintain such information as a separate

component of the Comprehensive Case Information System created

and operated pursuant to s. 28.24, which must provide a single

point of access for all such statewide information.

Section 2. Section 943.0582, Florida Statutes, is amended

to read:
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943.0582 Prearrest, postarrest, or teen court diversion
program expunction.—
(1) Notwithstanding any law dealing generally with the

preservation and destruction of public records,

shall adopt rules to may provide—by—rute adeoptedpursuant—+te

120

1
T T \>ay

the arrest of a minor who has successfully completed a prearrest

the department

for the expunction of a amy nonjudicial record of

arrest diversion program for a misdemeanor offense miners

QQerE 120
OO0+ TZJ .

sz o
LJ_Y [y
(2)4=)> As used 1in this section, the term:

(a) “Diversion program” means a program under s. 985.12, s.
985.125, s. 985.155,

referral is made by a state attorney under s.

985.16 or a program to which a

985.15(1) (g9) .

(b) “Expunction” has the same meaning ascribed in and has
943.0585,

or s.

the same effect as in s. except that:

ons—ef s+ 943.0585(4) (a) does dge not

H-

1. Section The—provis
apply, except that the criminal history record of a person whose
record is expunged pursuant to this section shall be made
available only to criminal justice agencies for the purpose of:

1+ 1
c;—OFL

a. Determining eligibility for prearrest;—postarres

feen—eovrt diversion programs;

as—part—ef A criminal
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prearrest diversion programs has a positive effect on the

criminal justice system and contributes to an overall reduction

in the crime rate and recidivism in the state. The Legislature

encourages but does not mandate that counties, municipalities,

and public or private educational institutions participate in a

civil citation or similar prearrest diversion program created by

their judicial circuit under this section. There—is—establtished

o oy nooaa Th dornartmant o1 ] N1 o A A S oo ot 0
\SASEITSASAS feaSy FaSASTS) T Ot pPporcmCitc Sttt cntooragC—anta aosoTt ot Lt ot
1Tmnn ] maoant S+ o N ana T Az AT A+ £ ~ax7a ] P B i i ] N N AN o o 1
TIoTrCmCrca c T O ot Tipr o vemCc Ot CT v Crocaoc O pTrogrdlts OL
+heor acama 1 o Aaxzavod A N~y S s A IS

O CTT STt rar Orve T oTroO  progTrditts aoroutit ciiC—sSca e

(2) JUDICIAL CIRCUIT CIVIL CITATION OR SIMILAR PREARREST
DIVERSION PROGRAM DEVELOPMENT, IMPLEMENTATION AND OPERATION.—

(a) A The civil citation or similar prearrest diversion

program shall be established in each judicial circuit in the

ar

12N O T s A £ +1h ah o £+
T COonCorrrCrICe— O —CcriC—Crr=C—T

state. The at—the Joecal Jevel—with

~ state attorney and+ public defender of

each circuit, the clerk of the court for each county in the

circuit, and representatives of participating law enforcement

agencies in the circuit shall create a civil citation or similar

prearrest diversion program and develop its policies and

procedures. In developing the program’s policies and procedures,

input from other interested stakeholders may be solicited. The

department shall annually develop and provide guidelines on best

practice models for civil citation or similar prearrest

diversion programs to the judicial circuits as a resource.
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(b) Each judicial circuit’s civil citation or similar

prearrest diversion program must specify:

1. The misdemeanor offenses that qualify a juvenile for

participation in the program;

2. The eligibility criteria for the program;

3. The program’s implementation and operation;

4. The program’s requirements, including, but not limited

to, the completion of community service hours, payment of

restitution, if applicable, and intervention services indicated

by a needs assessment of the juvenile, approved by the

department, such as family counseling, urinalysis monitoring,

and substance abuse and mental health treatment services; and

5. A program fee, if any, to be paid by a juvenile

participating in the program. If the program imposes a fee, the

clerk of the court of the applicable county must receive a

reasonable portion of the fee.

(c) The state attorney of each circuit shall operate a

civil citation or similar prearrest diversion program in each

circuit. A sheriff, police department, county, municipality, or

public or private educational institution may continue to

operate an independent civil citation or similar prearrest

diversion program that is in operation as of October 1, 2018, if

the independent program is reviewed by the state attorney of the

applicable circuit and he or she determines that the independent

program is substantially similar to the civil citation or

similar prearrest diversion program developed by the circuit. If

the state attorney determines that the independent program is

not substantially similar to the civil citation or similar

prearrest diversion program developed by the circuit, the
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(f) A copy of each civil citation or similar prearrest

diversion program notice issued under this section shall be

provided to the department, and the department shall enter

appropriate information into the juvenile offender information
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(g) At the conclusion of a juvenile’s civil citation

preogram or similar prearrest diversion program, the state

attorney or operator of the independent program agenreyoperating
the—proegram shall report the outcome to the department. The

issuance of a civil citation or similar prearrest diversion

d a referral to the department.

program notice is not consider
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(h) 43> Upon issuing swek a civil citation or similar

prearrest diversion program notice, the law enforcement officer

shall send a copy of #e the civil citation or similar prearrest

diversion program notice to eeunt
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parent or guardian of the childy and to the victim.
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Section 5. Section 985.126, Florida Statutes, is created to
read:

985.126 Diversion programs; data collection; denial of

participation or expunged record.—

(1) As used in this section, the term “diversion program”

has the same meaning as in s. 943.0582.

(2) Each diversion program shall submit:

(a) A certification for expunction to the Department of Law

Enforcement of the juvenile’s nonjudicial arrest record under s.

943.0582 if the juvenile:

1. Successfully completes the diversion program for a

first-time misdemeanor offense; and

2. Has not otherwise been charged by the state attorney

with, or been found to have committed, a criminal offense or

comparable ordinance violation.

(b) Data to the department in a form prescribed by the

department which identifies for each juvenile who participates

in the diversion program:

1. The race, ethnicity, gender, and age of the juvenile;

2. The offense committed, with citation to the specific law

establishing the offense; and

3. The judicial circuit and county in which the offense was

committed and the law enforcement agency that had contact with

the juvenile for the offense.

(3) Each law enforcement agency shall submit to the

department data that identifies for each juvenile who was

eligible for a diversion program, but was instead referred to
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the department, provided a notice to appear, or arrested:

(a) The data required under paragraph (2) (b).

(b) Whether the juvenile was offered the opportunity to

participate in the diversion program. If the juvenile was:

1. Not offered such opportunity, the reason such offer was

not made.

2. Offered such opportunity, whether the juvenile or his or

her parent or legal guardian declined to participate in the

diversion program.

(4) The department shall compile the data required under

subsections (2) and (3) and publish it on the department’s

website in a format that is, at a minimum, sortable by judicial

circuit, county, law enforcement agency, race or ethnicity,

gender, age, and offense committed.

(5) A juvenile who successfully completes a diversion

program for a first-time misdemeanor offense may lawfully deny

or fail to acknowledge his or her participation in the program

and an expunction of a nonjudicial arrest record under s.

943.0582, unless the inquiry is made by a criminal justice

agency, as defined in s. 943.045, for a purpose described in s.
943.0582(2) (b) 1.
Section 6. This act shall take effect October 1, 2018.
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