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SPB 7004 is based on an Open Government Sunset Review of two similar public records
exemptions. These exemptions prohibit the disclosure of contact information maintained on a
database by the Florida Association of Court Clerks and Comptrollers for a petitioner who is
granted an injunction for protection against domestic violence or repeat, sexual, or dating
violence. The exemptions are scheduled for repeal on October 2, 2018.

The clerks are currently updating their database. Once completed, the database will include a
process by which a petitioner is automatically notified that an injunction has been served.
Although the automatic notification process is not yet in operation, the justification for the
original exemption remains valid. Additionally, other public records exemptions protect this
contact information. For these reasons, the bill repeals the automatic repeal of the public records
exemptions provided in ss. 741.30(8)(c)5.b. and 784.046(8)(c)5.b., F.S.

Accordingly, the Open Government Sunset Review Act does not require another review of the
exemptions unless they are broadened or expanded.

The bill takes effect October 1, 2018.
Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included within this right of access.?

L FLA. CONST., Art. I, s. 24(a).

21d.
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The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record* at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.®

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.®

Open Government Sunset Review Act

The Open Government Sunset Review Act (referred to hereafter as the “OGSR”) prescribes a
legislative review process for newly created or substantially amended public records or open
meetings exemptions.!® The OGSR provides that an exemption automatically repeals on October
2nd of the fifth year after the Legislature creates or substantially amends it. In order to save an
exemption from repeal, the Legislature must reenact the exemption.!

The OGSR provides that a public records or open meetings exemption may be created or
maintained only if it serves an identifiable public purpose and is no broader than is necessary.*?
An exemption serves an identifiable purpose if it meets one of the following purposes and the

3 Chapter 119, F.S.

4 Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean “any state, county, district, authority,
or municipal officer, department, division, board, bureau, commission, or other separate unit of government created or
established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and
the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So. 2d 32 (Fla. 1992)).

5 Section 119.07(1)(a), F.S.

6 FLA. CONST., Art. |, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So. 2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991)). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).

" FLA. CONST., Art. I, s. 24(c).

8 The bill may, however, contain multiple exemptions that relate to one subject.

® FLA. CONST., Art. I, s. 24(c).

10 Section 119.15, F.S. Section 119.15(4)(b), F.S. provides that an exemption is considered to be substantially amended if it is
expanded to include more information or to include meetings. The OGSR does not apply to an exemption that is required by
federal law or that applies solely to the Legislature or the State Court System pursuant to section 119.15(2), F.S.

11 Section 119.15(3), F.S.

12 Section 119.15(6)(b), F.S.
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Legislature finds that the purpose of the exemption outweighs open government policy and

cannot be accomplished without the exemption:

e It allows the state or its political subdivision to effectively and efficiently administer a
program, and administration would be significantly impaired without the exemption;*3

e Releasing sensitive personal information would be defamatory or would jeopardize an
individual’s safety;** or

e It protects trade or business secrets.™®

The OGSR also requires specified questions to be considered during the review process.*® In
examining an exemption, the OGSR asks the Legislature to carefully question the purpose and
necessity of reenacting the exemption.

If, in reenacting an exemption, the exemption is expanded, then a public necessity statement and
a two-thirds vote for passage are required.!’ If the exemption is reenacted without substantive
changes or if the exemption is narrowed, then a public necessity statement and a two-thirds vote
for passage are not required. If the Legislature allows an exemption to sunset, the previously
exempt records will remain exempt unless otherwise provided for by law.8

Injunction for Protection

A person may file a petition for an injunction for protection against domestic violence,® or
repeat, sexual, or dating violence.?

13 Section 119.15(6)(b)1., F.S.
14 1f this public purpose is cited as the basis of an exemption, however, only personal identifying information is exempt.
Section 119.15(6)(b)2., F.S.
15 Section 119.15(6)()3., F.S.
16 Section 119.15(6)(a), F.S. The specified questions are:

e What specific records or meetings are affected by the exemption?

o Whom does the exemption uniquely affect, as opposed to the general public?

e What is the identifiable public purpose or goal of the exemption?

e Can the information contained in the records or discussed in the meeting be readily obtained by alternative means?

If so, how?

e Isthe record or meeting protected by another exemption?

e Are there multiple exemptions for the same type of record or meeting that it would be appropriate to merge?
" FLA. CONST., Art. I, s. 24(c).
18 Section 119.15(7), F.S.
19 Section 741.30(1), F.S., creates a cause of action for an injunction for protection against domestic violence. Section
741.30(1)(a), F.S., requires a petitioner to either be the victim of domestic violence or reasonably believe he or she is in
imminent danger of becoming a victim.
20 Section 784.046(2), F.S., creates a cause of action for an injunction for protection individually against repeat violence,
dating violence, and sexual violence. Section 784.046(2)(a), F.S., requires a petitioner to either be the victim or the parent or
guardian of a minor child who is a victim of repeat violence. Section 784.046(2)(b), F.S., requires a petitioner to either have
reasonable cause to believe he or she is in imminent danger to another act of dating violence, whether or not he or she has
previously been the victim of dating violence, or if a minor, be the parent or guardian of the minor. Section 784.046(2)(c),
F.S., requires the petitioner to either be the victim of sexual violence, or a parent or legal guardian of a child victim living at
home provided that the petitioner reported the sexual violence to a law enforcement agency and is cooperating in a criminal
proceeding against the respondent or that the respondent was sentenced to prison for the sexual violence and the term of
imprisonment has, or is about to expire within 90 days after the filing of the petition.
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Filing a petition for a protective injunction is a civil cause of action.?

Process for Injunction for Petition

Filing of the Petition

A person wishing to initiate an injunction for protection against domestic violence must file a
sworn petition for the injunction at the clerk’s office for the circuit court.?? Clerks’ offices must
provide a simplified petition form for the injunction for protection, including instructions for the
petitioner to follow.?® A sample form for a petition for injunction for protection against domestic
violence is provided in statute and requires:

e A detailed description of the respondent;

The residential and employment address of the respondent;

The relationship between the respondent and the petitioner;

A detailed description of the violence or threat of violence;

An indication of prior or pending attempts by the petitioner to obtain an injunction;

An indication that minor children reside with the petitioner or that the petitioner needs the
exclusive use and possession of the dwelling that is shared with the respondent; and

e The address of the petitioner.?*

The form addresses whether the petitioner seeks an injunction providing a temporary parenting
plan, including a temporary time-sharing schedule and temporary support for minor children.?

The form for the petition for injunction provides language authorizing a petitioner to provide his
or her address to the court in a separate confidential filing, if necessary for safety reasons.? The
clerk of the court must, to the extent possible, ensure the petitioner’s privacy while completing
the form for injunction for protection against domestic violence.?’

A similar form, though more streamlined, is authorized for a petition for injunction for protection
against repeat violence, sexual violence, or dating violence.? A petitioner may file a separate
confidential filing of his or her address, just as for petitions based on domestic violence.?®

Service of the Petition

The clerk of the court must furnish a copy of the petition, notice of hearing, and temporary
injunction, if any, to the sheriff or law enforcement agency of the county where the respondent

21 H.K. by & Through Colton v. Vocelle, 667 So. 2d 892 (Fla. 4th DCA 1996).

22 Sections 741.30(1) and 784.046(2), F.S.

23 Sections 741.30(2)(c)2, and 784.046(3)(a), F.S.

24 Section 741.30(3)(b), F.S.

4.

% d.

27 Section 741.30(2)(c)4., F.S.

28 Section 784.046(4)(b), F.S., requires the petition to include the residential address of the respondent, a description of the
violence perpetrated by the respondent, and an affirmation that the petitioner genuinely fears repeat violence by the
respondent.

2 d.
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resides or can be found.*® The sheriff or other law enforcement agency must then personally
serve the respondent the petition and other documents as soon as possible.®!

The Court Process

Upon the filing of the petition, the court must hold a hearing as soon as possible.®? If the court
determines that an immediate and present danger of violence exists, the court may grant a
temporary injunction. The temporary injunction may be granted in an ex parte hearing, pending a
full hearing.®® A temporary injunction is effective only for a period of up to 15 days, during
which time the court generally must hold a full hearing.®*

Service of the Injunction for Petition

Within 24 hours after the court issues an injunction for protection, the clerk of the court must
forward a copy of the injunction to the sheriff to serve the petitioner.3® Within 24 hours after the
injunction is served on the respondent, the law enforcement officer must forward the written
proof of service of process to the sheriff who has jurisdiction over the residence of the
petitioner.

Public Records Exemptions and Protections from Disclosure of Contact Information

A general public records exemption protects from disclosure any document that reveals the
identity, home or employment telephone number, home or employment address, or personal
assets of the victim of a crime.®” In addition to this general exemption, other public records
exemptions protect the contact information of a petitioner who files a petition for an injunction
for protection.

Separate Confidential Filing of Address with Injunction for Protective

The exemption that protects the contact information of a petitioner seeking an injunction applies
if the person, for safety reasons, submits his or her address to the court in a separate confidential
filing.*®

30 Sections 741.30(8)(a)1., and 784.046(8)(a)1., F.S.

31 Section 741.30(4), F.S.

32 Sections 741.30(4) and 784.046(5), F.S.

33 Sections 741.30(5)(a) and 784.046(6)(a), F.S. A temporary injunction is authorized in instances in which it appears to the
court that an immediate and present danger of violence exists. If so, the court, may grant a temporary injunction at an ex parte
hearing. Sections 741.30(5)(a) and 784.046(6)(a), F.S.

34 Sections 741.30(5)(c) and 784.046(5)(c), F.S.

3 Sections 741.30(8)(c)1., and 784.046(8)(c)1., F.S. The Legislature created both a Domestic and Repeat Violence Injunction
Statewide Verification System and a Domestic, Dating, Sexual and Repeat Violence Injunction Statewide System (Systems)
within the Florida Department of Law Enforcement (FDLE). The Systems require the FDLE to maintain a statewide
communication system to electronically transmit information on protective injunctions to and between criminal justice
agencies. Sections 741.30(8)(b), and 784.046(80(b), F.S.

36 Sections 741.30(8)(c)2., and 784.046(8)(c)2., F.S.

37 Section 119.071(2)(j)1., F.S.

3 The language authorizing a petitioner to submit his or her address in a separate confidential filing is contained in the actual
petition form provided in sections 741.30(3)(b) and 784.046(4)(b), F.S.



BILL: SPB 7004 Page 6

Address Confidentiality Program

The Legislature enacted the Address Confidentiality Program (Program) to protect a victim of
domestic violence by keeping his or her address confidential.*® The program allows:

[a]n adult person, a parent or guardian acting on behalf of a minor, or a guardian acting
on behalf of a person adjudicated incapacitated [to] apply to the Attorney General to have
an address designated by the Attorney General serve as the person’s address or the
address of the minor or incapacitated person.*°

An application must include all of the following:

e A sworn statement by the applicant that the applicant has good reason to believe that the
applicant, minor, or incapacitated person is a victim of domestic violence in fear of his or her
safety.

e A designation of the Attorney General as agent for purposes of service of process and receipt
of mail.

e The mailing address where the applicant can be contacted by the Attorney General and the
phone number or numbers where the applicant can be called by the Attorney General.

e A statement that the new address that the applicant requests must not be disclosed as
disclosure will increase the risk of domestic violence.

e The signature of the applicant and any person who assisted with the application, including
the date of signature.*!

A public records exemption for the Address Confidentiality Program makes exempt from
disclosure addresses, telephone numbers, and social security numbers of program participants.*2
A limited exception authorizes disclosure of the information:

e To alaw enforcement agency to assist in executing a valid arrest warrant;

e If directed by a court order, including to a person identified in the order; or

e After the exemption has been cancelled.®

The public records exemption under the Program also protects contact information for
participants maintained by the supervisor of elections in voter registration and voting records. An
exception is provided for disclosure to:

e A law enforcement agency to assist in serving an arrest warrant; or

e A person identified in a court order, if directed by the court order.**

39 Section 741.403, F.S. Victims of stalking or aggravated stalking are also eligible to receive the benefit of the Address
Confidentiality Program (s. 741.4651, F.S.).

40 Section 741.403(1), F.S.

41 Section 741.403(1)(a) through (e), F.S.

42 Section 741.465(1), F.S.

43 d.

4 Section 741.465(2), F.S.
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The Office of the Attorney General provides training on the availability of the Address
Confidentiality Program to local governments and non-profit organizations. The office estimates
that it has trained individuals from approximately 100 local entities or organizations.*®

Automated Process for the Clerk of the Court

In 2011, the Legislature required the Florida Association of Court Clerks and Comptrollers to
establish, subject to available funding, an automated process to provide notice to a petitioner that
the injunction for protection has been served on the respondent.*® Once the automated process is
established, the petitioner may request an automated notice that the protective injunction has
been served on the respondent. The notice will be sent within 12 hours after service and will
include the date, time, and location where the officer served the injunction.

In 2012, the Legislature created a public records exemption relating to the automated process to
protect the petitioner’s contact information listed on the request to receive an automated notice.*’
The specific information protected from disclosure includes the petitioner’s:

e Home or telephone number;

e Home or employment address;

e Electronic mail address; or

e Other electronic means of identification.*®

The exemption protects the contact information from disclosure for 5 years.

In its statement of public necessity justifying the exemption, the Legislature explained that the
contact information,

if publicly available, could expose the victims of domestic violence, repeat violence,
sexual violence, and dating violence to public humiliation and shame and could inhibit
the victim from availing herself or himself of relief provided under state law.
Additionally ... it could be used by the partner or former partner of the victim of
domestic violence, repeat violence, sexual violence, or dating violence to determine the
location of the victim, thus placing the victim in jeopardy.*®

4 The Office of the Attorney General notes that 1,176 victims of domestic violence, stalking, or aggravated stalking are
currently participating in the Program. Under the Program, participants may use a mailing address established by the office.
Mail received at the office for a participant is diverted to the Office of Victim Services, which then forwards the mail to an
address of the participant. Once a person qualifies to participate, based on the office finding a reasonable belief that domestic
violence, stalking, or aggravated stalking has occurred, the person may receive services for up to 4 years. After that time, the
person may reapply for another 4-year eligibility. Email and phone conference with Andrew Fay, Office of the Attorney
General (Aug. 16, 2017).

46 Chapter 2011-187 (CS/CS HB 563); Sections 741.30(8)(c)5.a., and 784.046(8)(c)5.a., F.S.

47 Chapter 2012-154, L.O.F. (HB 1193).

48 Sections 741.30(8)(c)5.h., and 784.046(8)(c)5.b., F.S.

49 Chapter 2012-154, L.O.F.
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In 2017, the Legislature reviewed the exemptions in this bill pursuant to the Open Government
Sunset Review Act.>® As a result of the review, the Legislature delayed the automatic repeal of
the exemption by 1 year to October 2, 2018.%*

Effect of Proposed Changes:

This bill is based on a review by the staff of the Senate Judiciary Committee of two similar
public records exemptions that are scheduled for repeal on October 2, 2018. The exemptions
protect from public disclosure the contact information of a petitioner who requests an automated
notice of the service of an injunction for protection against domestic violence, or repeat, sexual,
or dating violence.

The Florida Association of Court Clerks and Comptrollers has not yet implemented the
automated notification system.>? Regardless, the justification for the exemption as is stated in the
public necessity statement of the original public records bill remains valid. Additionally, other
public records exemptions protect the contact information of a petitioner of an injunction for
domestic violence, or repeat, sexual, or dating violence. For these reasons, the bill repeals the
automatic repeal of the public records exemptions provided in ss. 741.30(8)(c)5.b. and
784.046(8)(c)5.b., F.S.

By repealing the automatic repeal of the exemptions, the exemptions are no longer subject to a
review under the Open Government Sunset Review Act, unless the exemptions are broadened or
expanded.

The bill takes effect October 1, 2018.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The bill does not appear to require counties or municipalities to spend funds or take an
action requiring the expenditure of funds, reduce the authority that counties or
municipalities have to raise revenues in the aggregate, or reduce the percentage of state
tax shared with counties or municipalities.

B. Public Records/Open Meetings Issues:

This bill continues a current exemption but does not expand the scope of an existing
public records exemption. Therefore, a simple majority vote of the members present and
voting in each house of the Legislature is required for passage.

C. Trust Funds Restrictions:

None.

%0 See SPB 7028 (2017).

51 Chapter 2017-65 L.O.F.

52 The Florida Association of Court Clerks and Comptroller indicates that although planning for the development of the new
system continues, the system has not yet been developed. E-mail from Melvin Cox, July 28, 2017.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:
None.
Related Issues:

Current law requires automated notice to be provided to a petitioner who has requested
notification within 12 hours after the law enforcement officer has served the injunction upon the
respondent.> Representatives from the clerks of the court and the Sheriffs Association indicate
that the 12-hour requirement may be impossible to meet, given that a delay exists between the
time a law enforcement officer serves a respondent and delivers a copy of the served petition to
the clerk. Moreover, if a law enforcement officer serves an injunction just before the weekend, a
clerk may not be able to input the information on the Comprehensive Case Information System
until the following week. These potential causes of delays in providing notifications may be
resolved with the activation of the CCIS, particularly if law enforcement agencies are granted
access to the system to upload notice that an injunction has been served, which will then cause an
automated notice to be sent to the petitioner. If law enforcement agencies are not given access to
CCIS, the Legislature may wish to revise the 12-hour requirement after the CCIS is
implemented.

Statutes Affected:
This bill amends the following sections of the Florida Statutes: 741.30 and 784.046.
Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.

53 Sections 741.30(8)(c)5.a., and 784.046(8)(c)5.a., F.S., provide, “The automated notice shall be made within 12 hours after
the sheriff or other law enforcement officer serves the injunction upon the respondent.”
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




