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HOUSE AMENDMENT
Bill No. CS/CS/HB 101 (2019)

Amendment No.

CHAMBER ACTION

Senate House

Representative Andrade offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (i) of subsection (7) and subsection
(8) of section 218.735, Florida Statutes, are amended to read:

218.735 Timely payment for purchases of construction
services.—

(i) If a local governmental entity fails to comply with
its responsibilities to develop the list required under
paragraph (a) or paragraph (b) within the time limitations
provided in paragraph (a), the contractor may submit a payment

request for all remaining retainage withheld by the local
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Bill No. CS/CS/HB 101 (2019)
Amendment No.

governmental entity pursuant to this section; and payment of any
remaining undisputed contract amount, less any amount withheld
pursuant to the contract for incomplete or uncorrected work,
must be paid within 20 business days after receipt of a proper
invoice or payment request. If the local governmental entity has
provided written notice to the contractor specifying the failure
of the contractor to meet contract requirements in the
development of the list of items to be completed, the local
governmental entity need not pay or process any payment request
for retainage if the contractor has, in whole or in part, failed
to cooperate with the local governmental entity in the
development of the list or to perform its contractual
responsibilities, if any, with regard to the development of the
list or if paragraph (8) (c) +48)r+£- applies.

(8) (a) With regard to any contract for construction

services, a local governmental entity may withhold from each

progress payment made to the contractor an amount not exceeding
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Bill No. CS/CS/HB 101 (2019)
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materials supplied by one or more subcontractors or suppliers,

the contractor must shaddt timely remit payment of such retainage

to those subcontractors and suppliers.

(c)+4#£ This section does not require the local
governmental entity to pay or release any amounts that are the
subject of a good faith dispute, the subject of a claim brought
pursuant to s. 255.05, or otherwise the subject of a claim or
demand by the local governmental entity or contractor.

(d)+e> The time limitations set forth in this section for
payment of payment requests apply to any payment request for
retainage made pursuant to this section.

(e)+x)> Paragraph (a) does Paragraphs—ar—td)—de not apply

to construction services purchased by a local governmental

entity which are paid for, in whole or in part, with federal
funds and are subject to federal grantor laws and regulations or
requirements that are contrary to any provision of the Local
Government Prompt Payment Act.

(f)4+r This subsection does not apply to any construction
services purchased by a local governmental entity if the total
cost of the construction services purchased as identified in the
contract is $200,000 or less.

Section 2. Paragraph (f) of subsection (1) of section
255.05, Florida Statutes, is amended to read:

255.05 Bond of contractor constructing public buildings;

form; action by claimants.—
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(1) A person entering into a formal contract with the
state or any county, city, or political subdivision thereof, or
other public authority or private entity, for the construction
of a public building, for the prosecution and completion of a
public work, or for repairs upon a public building or public
work shall be required, before commencing the work or before
recommencing the work after a default or abandonment, to execute
and record in the public records of the county where the
improvement is located, a payment and performance bond with a
surety insurer authorized to do business in this state as
surety. A public entity may not require a contractor to secure a
surety bond under this section from a specific agent or bonding
company.

(f) The Department of Management Services shall adopt
rules with respect to all contracts for $200,000 or less, to
provide:

1. Procedures for retaining up to 5 +6 percent of each
request for payment submitted by a contractor and procedures for
determining disbursements from the amount retained on a pro rata
basis to laborers, materialmen, and subcontractors, as defined
in s. 713.01.

2. Procedures for requiring certification from laborers,
materialmen, and subcontractors, as defined in s. 713.01, before
final payment to the contractor that such laborers, materialmen,

and subcontractors have no claims against the contractor
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resulting from the completion of the work provided for in the
contract.
The state is not liable to any laborer, materialman, or
subcontractor for any amounts greater than the pro rata share as
determined under this section.

Section 3. Subsections (5) (9) of section 255.078,
are renumbered as subsections (2) (6),
(LY, (2, 3), (4) and present

of that section are amended,

through
Florida Statutes, through

and subsections and
(5) (8)

Public construction retainage.—

respectively,

subsections and to read:

255.078
(1)

a public entity may withhold from each progress payment made to

With regard to any contract for construction services,

the contractor an amount not exceeding 5 6 percent of the

payment as retainage unptil—S50-percent—completion—-of—such
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(2)45)r—DNexther This section and mex s. 255.077 do not
prohibit prehibits a public entity from withholding retainage at
a rate less than 5 6 percent of each progress payment, from
incrementally reducing the rate of retainage pursuant to a
schedule provided for in the contract, or from releasing at any
point all or a portion of any retainage withheld by the public
entity which is attributable to the labor, services, or
materials supplied by the contractor or by one or more
subcontractors or suppliers. If a public entity makes any
payment of retainage to the contractor which is attributable to
the labor,

services, or materials supplied by one or more

subcontractors or suppliers, the contractor must shaltd timely
remit payment of such retainage to those subcontractors and
suppliers.

(5) 48+

does Stubseetieons—{H)r—4)r—de not

apply to construction services purchased by a public entity

Subsection (1)

which are paid for, in whole or in part, with federal funds and

are subject to federal grantor laws and regulations or
requirements that are contrary to any provision of the Florida
Prompt Payment Act.

of section 255.077, Florida

Section 4. Subsection (8)

Statutes, 1is amended to read:
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255.077 Project closeout and payment of retainage.—

(8) If a public entity fails to comply with its
responsibilities to develop the list required under subsection
(1) or subsection (2), as defined in the contract, within the
time limitations provided in subsection (1), the contractor may
submit a payment request for all remaining retainage withheld by
the public entity pursuant to s. 255.078. The public entity need
not pay or process any payment request for retainage if the
contractor has, in whole or in part, failed to cooperate with
the public entity in the development of the list or failed to
perform its contractual responsibilities, if any, with regard to

the development of the list or if s. 255.078(3) s+—255-078+{&}

applies.

Section 5. (1) This act does not apply to any contract

for construction services which is entered into or is pending

approval by a public entity, as defined in s. 255.072, Florida

Statutes, or by a local governmental entity, as defined in s.

218.72, Florida Statutes, or to any construction services

project advertised for bid by the public entity or local

governmental entity, on or before October 1, 2019.

(2) The amendments made to ss. 255.05 and 255.078, Florida

Statutes, by this act do not apply to contracts executed under

chapter 337, Florida Statutes.

Section 6. This act shall take effect October 1, 2019.
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TITLE AMENDMENT

Remove everything before the enacting clause and insert:
An act relating to public construction; amending s. 218.735,
F.S.; conforming a cross-reference; revising the amounts of
retainage that certain local government entities and contractors
may withhold from progress payments for any construction
services contract; removing provisions relating to retainage
requirements after 50 percent completion of construction
services; conforming a provision to changes made by the act;
amending s. 255.05, F.S.; revising requirements for Department
of Management Services rules governing certain contracts;
amending s. 255.078, F.S.; revising the amounts of retainage
that certain public entities and contractors may withhold from
progress payments for any construction services contract;
removing provisions relating to retainage requirements after 50
percent completion of construction services; conforming a
provision to changes made by the act; amending s. 255.077, F.S.;
conforming a cross-reference; specifying nonapplicability of the

act; providing an effective date.
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