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Summary:

SB 902 provides statutory clarity with respect to open and expired building permits, institutes
various disclosures, standards, and procedures to close such permits, and establishes notices for
local enforcement agencies and property owners to utilize during the permit process.

Specifically, the bill creates a procedure by which a property owner, regardless of whether the
owner is the same owner who originally applied for the permit or is a subsequent owner, may
close an open or expired building permit. To do so, a property owner may do one of the

following:
e Enter into a mutual agreement with the local enforcement agency to close an open or expired
permit;

e Retain a licensed contractor to satisfy the conditions of an open or expired permit in order to
close or reactivate the permit; or

e Hire a licensed engineer or architect to inspect the work, direct any repairs necessary to
comply with the permit, and submit an affidavit to the local enforcement agency confirming
compliance with the requirements of the open or expired permit.

Additionally, an owner of a home for sale may assume the role of an owner-builder under certain
circumstances to resolve an open or expired permit for a substantially completed project.

The bill addresses other ancillary requirements pertaining to the methods described above and to
building permits generally.
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Il Present Situation:
Florida Building Code

Part IV of ch. 553, F.S., is known as the “Florida Building Codes Act.” The purpose and intent of
the Florida Building Codes Act is to provide a mechanism for the uniform adoption, updating,
interpretation, and enforcement of a single, unified state building code.! The Florida Building
Code must be applied, administered and enforced uniformly and consistently from jurisdiction to
jurisdiction.? The Florida Building Commission develops and maintains the Florida Building
Code.?

Enforcement of the Florida Building Code: Permits and Inspections

It is the intent of the Legislature that local governments have the power to inspect all buildings,
structures, and facilities within their jurisdictions in protection of the public’s health, safety, and
welfare.* Authorized state and local government agencies enforce the Florida Building Code and
issue building permits.®

A building permit is an official document or certificate issued by the local building official that
authorizes performance of a specific activity.® It is unlawful for a person, firm, or corporation to
construct, erect, alter, repair, secure, or demolish any building without first obtaining a permit
from the local enforcing agency upon the payment of reasonable fees as set forth in a schedule of
fees adopted by the enforcing agency.” A local building department or enforcement agency must
post each type of building permit application on its website. Each application must be inscribed
with the date of application and the Florida Building Code in effect as of that date.® All permits
must contain a disclosure stating that there may be other permitting requirements from other
governmental entities beyond the local budding department or enforcement agency.°

Abandoned or Expired Permits

Section 105 of the Florida Building Code provides certain activity-related characterizations of
building permits although it does not explicitly define open permits. An application for a
building permit is deemed abandoned 180 days after the filing of the permit application unless
the application has been pursued in good faith or an extension has been granted by the local

! Section 553.72(1), F.S.

21d.

3 Section 553.74, F.S. The Florida Building Commission is a 27-member technical body made up of design professionals,
contractors, and government experts in various disciplines covered by the Florida Building Code.

4 Section 553.72(2), F.S.

% See ss. 125.01(1)(bb), 125.56(1), 553.72(3), and 553.80(1) F.S.

6 Section 202, 2017 Florida Building Code — Building, Sixth Edition (July 2017) available at
https://codes.iccsafe.org/content/FBC2017/chapter-2-definitions (last visited Mar. 6, 2019). Section 553.79(1)(b), F.S.
requires a local enforcement agency of the Florida Building Code to post each type of building permit application on its
website.

7 See ss. 125.56(4)(a) and 553.79(1), F.S. Other entities may, by resolution or regulation, be directed to issue permits.

8 Section 553.79(1)(b), F.S.

® Section 105.3., 2017 Florida Building Code.

10 Section 553.79(10), F.S.
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building department.t! In addition, a permit becomes invalid if no work starts within six months
after issuance of the permit or if work on the project ceases for a period of six months after work
has commenced on the project.1? A new permit is required if a permit is revoked after work has
commenced, becomes null and void, or expires because of a lack of progress on the project.*® If a
new permit is not obtained within 180 days from the date the permit becomes null and void, the
local enforcement agency may require the removal of all work that has been performed on the
project.* Work shall be considered to be in active progress when the permit has received an
approved inspection within 180 days.*® The fee for renewal, reissuance, and extension of a
permit is set forth by the administrative authority.®

Real Estate Disclosure Agreement Forms

Florida’s real estate industry has developed standardized forms for many real property
transactions that are used by owners, real estate agents, and attorneys. It is common for a seller
of real property to complete a property disclosure form prior to the sale of the property to
disclose all known facts that materially affect the value of the property being sold and that are
not readily observable or known by the buyer.}” A recent addition to the seller’s property
disclosure form includes questions pertaining to active or open permits on the property which
have not been closed by a final inspection.

Created jointly by the Florida Bar and Florida Realtors, the FAR/BAR Standard Contract*® and
the FAR/BAR “AS IS’ Contract!® are accepted forms used for transactions of varied
configurations and complexities. The forms outline responsibilities and obligations of parties in
real estate transaction closings related to inspection periods, seller disclosures, and building
permits. Under paragraph 12 of the Standard Contract, if the buyer gives notice of permit issues,
the seller is obligated to resolve open or expired permits and obtain permits for any unpermitted
improvements up to a certain dollar amount. Under paragraph 12 of the “As Is” Contract the
seller must assist the buyer with closing permits but is not obligated to spend money for this
purpose.

In response to the disclosure requirements pertaining to open or expired permits on the seller’s
disclosure form and the FAR/BAR forms, title companies, closing agents, and real estate
attorneys research properties to determine if open or expired permits exist. Without resolution of

11 Section 105.3.2, 2017 Florida Building Code.

12 Section 105.4.1, 2017 Florida Building Code.

13 Section 105.4.1.1, 2017 Florida Building Code.

14 Section 105.4.1.2, 2017 Florida Building Code.

15 Section 105.4.1.3, 2017 Florida Building Code.

16 Section 105.4.1.4, 2017 Florida Building Code.

17 An example of a seller’s property disclosure form is available at: https://www.nefar.com/filebin/pdbdb/11/728 11.pdf (last
visited March 9, 2019).

18 An example of the FAR/BAR Standard Contract is available at:

https://www.floridarealtors.org/L egalCenter/HotTopics/upload/FloridaRealtors-FloridaBar-5 032217 \Watermarked-3.pdf
(last visited Mar. 9, 2019).

19 An example of the FAR/BAR °‘AS IS’ Contract is available at: https://www.needtosellmyhousefast.com/wp-
content/uploads/2014/08/Florida-FAR-BAR-AS-IS-Residential-Contract-For-Sale-and-Purchase.pdf (last visited Mar. 9,
2019).



https://www.nefar.com/filebin/pdbdb/11/728_11.pdf
https://www.floridarealtors.org/LegalCenter/HotTopics/upload/FloridaRealtors-FloridaBar-5_032217_Watermarked-3.pdf
https://www.needtosellmyhousefast.com/wp-content/uploads/2014/08/Florida-FAR-BAR-AS-IS-Residential-Contract-For-Sale-and-Purchase.pdf
https://www.needtosellmyhousefast.com/wp-content/uploads/2014/08/Florida-FAR-BAR-AS-IS-Residential-Contract-For-Sale-and-Purchase.pdf
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such permits, closings may be delayed and clarity on buyer, seller, contractor, and enforcement
agency understanding and accountability for permit resolution can be compromised.

Construction Work Performed by Owners of Property

Section 489.103(7), F.S., exempts construction work performed by owners of property acting as
their own contractor and providing direct, onsite supervision themselves of all work not
performed by licensed contractors, from licensure requirements. To qualify for the exemption an
owner must appear and sign the building permit application and must satisfy all local permitting
requirements.

Effect of Proposed Changes:

Section 1 creates s. 553.7905, F.S., to provide statutory clarity with respect to open and expired
building permits, institute various procedures to close such permits and establish notices for local
enforcement agencies and owners to utilize during the permit process.

An open permit is defined using a combination of comment notice information, permit issuance
dates, and determinations of whether and when permit inspections or final inspections occurred.
An open permit that expires without a final inspection is considered an expired permit as
provided in the Florida Building Code. A permit is deemed closed per a final inspection approval
or, if no work has begun within six months of permit issuance.

Beyond the above clarifying permit status definitions, the bill also establishes a set of satisfying
conditions required for all permit closings. Among the conditions is a mutual agreement between
the current property owner and the local enforcement agency to engage specified licensed
contractors to fulfill closing requirements. Owner-permit holder liability factors, subcontractor
usage guidelines, and determination of the applicable building code effective date for inspection
and approval requirements are all delineated.

In addition to engaging licensed contractors, specified, experienced engineers or architects may
be hired to manage a permit closing. Such hired persons must confirm requirements compliance
by submitting an affidavit, provided for by the bill, to the issuing local enforcement agency.
Additional licensed engineers or architects may be hired to assure inspection expertise and are
subject to similar affidavit submissions to the local enforcement agency.

Submitted affidavits are deemed to satisfy permit closing requirements unless the local
enforcement agency conducts its own final inspection within seven business days of an affidavit
receipt and discovers code or permit violations.

The local enforcement agency may approve an alternative to the set of satisfying conditions
required for permit closings outlined above. This option allows the owner of a home for sale to
act as owner-builder to resolve certain open permit issues in dwellings up to four units in size.
The owner need not reside in the home for one year.

A local enforcement agency may not deny a building permit, issue a notice of violation or
otherwise penalize or sanction a purchaser of property for an improperly closed permit within



BILL: SB 902 Page 5

five years of a recorded commencement notice or its last amendment. If no commencement
notice was issued, the prevailing time period and qualifying event changes to within seven years
after a building permit issuance. A local government agency’s rights and remedies against the
property remain in the case of either above scenarios.

Any permit type determined by a local enforcement agency may be closed six years after
issuance of the permit subject to findings of documented code violations or safety hazards.

Beginning on October 1, 2019, if a building permit is issued but not closed within one to three
years, the local enforcement agency must send an advisory notice to the property owner
regarding proper permit closing procedures. Failure to receive a notice does not relieve the
property owner or contractor from closing the permit.

Additional provisions of the bill include:

e A contractor may hold an unlimited number of active permits.

e A prescribed informational building permit compliance and inspection notice that local
enforcement agencies must provide property owners explicating the importance of timely
meeting permit conditions.

e Applicable government entities may only charge a single search fee to identify open or
unexpired building permits commensurate with research and time costs incurred.

The bill does not prevent a local government entity from enforcing any consistent local land
development codes or other local ordinances.

Section 2 provides an effective date of October 1, 2019.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Property owners may incur additional costs to instigate searches for open and expired
permits. To the extent that these searches identify such permits early on, their costs may
be less than the attendant costs to resolve open or expired permits at a later date.

C. Government Sector Impact:

Local building departments and local enforcement agencies may incur costs related to the
additional notice and permit disclosure requirements by the bill.

Technical Deficiencies:
None.
Related Issues:

An analysis of the bill by the Department of Business and Professional Regulation (DBPR) cited
possible issues with the bill’s newly created s. 553.7095(4), F.S.?° According to DBPR,
provisions in this section may release substitute contractors from liability for existing work
which could relieve a new contractor from disciplinary liability. Additionally, DBPR opined that
rulemaking authority may be required.

Statutes Affected:
This bill creates section 553.7905 of the Florida Statutes:

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

20 Florida Department of Business and Professional Regulation, Agency Analysis of HB 447 (Feb. 12, 2019) (on file with the
Senate Committee on Community Affairs).



