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SUMMARY ANALYSIS

CS/CS/HB 95 passed the House on March 20, 2019. The bill was amended in the Senate on April 30, 2019, and
returned to the House. The House concurred in the Senate amendment and subsequently passed the bill as
amended on May 1, 2019.

Reservoirs can be used to store water for environmental enhancement, including maintaining minimum flows and
levels within a waterbody, as well as reducing the rates and volumes of freshwater discharges into estuaries. The C-
51 reservoir project is a water storage facility located in western Palm Beach County south of Lake Okeechobee
consisting of in-ground reservoirs and conveyance structures that will provide water supply and water management
benefits to participating water supply utilities and provide environmental benefits by reducing freshwater discharges
to tide and making water available for natural systems.

A restricted allocation area is defined as an area within a water supply planning region where the governing board of
a water management district has determined existing sources of water are not adequate to supply water for all
existing and future use and to sustain the water resources for a planned period of time. The South Florida Water
Management District (SFWMD) has declared the Lake Okeechobee Basin a restricted allocation area, therefore
additional restrictions apply when allocating surface water derived for consumptive use.

The bill allows the SFWMD to negotiate with the owners of any portion of the C-51 reservoir project (Phase | or Il)
not committed to utilities for alternative water supply purposes, instead of just Phase Il. To the extent practicable,
the bill requires the SFWMD to operate the reservoir project to maximize the reduction of high-volume Lake
Okeechobee regulatory releases to the St. Lucie or Caloosahatchee estuaries and to maximize the reduction of
harmful discharges to the Lake Worth Lagoon. However, the bill provides that the operation of Phase | of the C-51
reservoir project must be in accordance with any operation and maintenance agreement approved by the SFWMD.

The bill further requires that water made available by Phase | or Phase Il be used for natural systems in addition to
any permitted, rather than allocated, amounts for water supply. The bill provides that water received from Lake
Okeechobee may only be available to support consumptive use permits if such is in accordance with the SFWMD
rules. It also provides that Phase Il may be funded by appropriation.

The bill was approved by the Governor on June 7, 2019, ch. 2019-68, L.O.F., and will become effective on July 1,
20109.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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I. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:
Present Situation

Water Storage Reservoirs

It is the policy of the Legislature to promote the conservation, replenishment, capture, enhancement,
development, and proper utilization of surface and groundwater; and develop and regulate dams,
impoundments, reservoirs, and other works to provide water storage for beneficial purposes.! Storing
water is a technique commonly used to optimize the use of water supplies by collecting water during
times of plenty for use during dry or peak use times.?

Water storage reservoirs are constructed to improve the quality, timing, and distribution of water within
a system. Water storage reservoirs can be used to store raw water prior to treatment at municipal water
treatment facilities, to store treated water prior to distribution and use, and to store water for power
generation facilities and agricultural uses.® Reservoirs can also be used to store water for
environmental enhancement, including maintaining minimum flows and levels within a waterbody, as
well as reducing the rates and volumes of freshwater discharges into estuaries.”

Chapter 2017-10, Laws of Florida, created a program to expedite the development of water storage
reservoirs to reduce high-volume discharges to the Caloosahatchee and St. Lucie estuaries. The law
identified options to accelerate the Everglades Agricultural Area Reservoir and C-51 Reservoir projects.
Elements of both reservoir projects are considered part of the South Florida Ecosystem Restoration
Program jointly implemented by the South Florida Water Management District (SFWMD) and the United
States Army Corps of Engineers (corps).’

C-51 Reservoir Project

The C-51 reservoir project is a water storage facility® located in western Palm Beach County south of
Lake Okeechobee consisting of in-ground reservoirs and conveyance structures that will provide water
supply and water management benefits to participating water supply utilities, and provide environmental
benefits by reducing freshwater discharges to tide and making water available for natural systems.’

The C-51 reservoir project consists of Phase | and Phase Il. Phase | is estimated to provide
approximately 14,000 acre-feet of water storage and to cost $161 million. It will hydrologically connect
to the SFWMD’s L-8 Flow Equalization Basin and the Central and Southern Florida Project® operated
by the SFWMD.? Because of its interconnectedness, the SFWMD agreed to operate, maintain, repair,
replace, and rehabilitate Phase | of the C-51 reservoir project if Palm Beach Aggregates, LLC (PBA),

! Section 373.016, F.S.
? Department of Environmental Protection (DEP) Office of Water Policy, Report on Expansion of Beneficial Use of Reclaimed Water,
Stormwater, and Excess Surface Water (Dec. 1, 2015), available at
?ttps://floridadep.gov/sites/default/fiIes/SBSSG%ZOFinaI%ZOReport.pdf (last visited Jan. 14, 2019).

Id.
“1d.
® Corps, US Army Corps of Engineers Ecosystem Restoration, available at
https://www.saj.usace.army.mil/Missions/Environmental/Ecosystem-Restoration/ (last visited Jan. 16, 2019)
® Section 373.475(2)(b), F.S., defines water storage facility.
" Section 373.4598(9)(a), F.S.
8 SFWMD, History, available at https://www.sfwmd.gov/who-we-are/history (last visited Jan. 16, 2019)
® SFWMD Governing Board Meeting, C-51 Reservoir O&M Agreement (Feb. 9, 2017), available at
http://sfwmd.igm2.com/Citizens/SplitView.aspx?Mode=Video&MeetingIlD=1722&Format=Agenda (last visited Jan. 14, 2019).
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the landowner of the reservoir land, pays the SFWMD for such operation, maintenance, repair,
replacement, and rehabilitation.'® On February 20, 2017, the SFWMD and PBA entered into an
Operation and Maintenance Agreement, which details the rights and responsibilities of each party and
requires the SFWMD to operate and maintain Phase | of the C-51 reservoir project upon completion.™

Phase Il of the C-51 reservoir project is estimated to provide 46,000 acre-feet of water storage and cost
approximately $286 million.'? Phase Il of the project is being considered under some of the alternatives
being evaluated for the Comprehensive Everglades Restoration Plan - Loxahatchee River Watershed
Restoration Project.”

The SFWMD is authorized to negotiate with the owners of the C-51 reservoir project site for the
acquisition of the project site or to enter into a public-private partnership for Phase 11.** The SFWMD is
authorized to acquire land near the C-51 reservoir through the purchase or exchange of land that is
owned by the SFWMD or the state as necessary to implement Phase Il of the project.'® The state and
the SFWMD are authorized to consider potential swaps of land that is owned by the state or the
SFWMD to achieve the optimal combination of water quality and water storage. The SFWMD is
prohibited from exercising eminent domain for the purpose of implementing the C-51 reservoir project.*®

If state funds are appropriated for Phase | or Phase Il of the C-51 reservoir project, state law requires

e The SFWMD to operate the reservoir to maximize the reduction of high-volume Lake
Okeechobee regulatory releases to the St. Lucie or Caloosahatchee estuaries in addition to
providing relief to the Lake Worth Lagoon;

¢ Water made available by the reservoir must be used for natural systems in addition to any
allocated amounts for water supply; and

o Any water received from Lake Okeechobee may not be made available to support consumptive
use permits.*’

Phase | of the C-51 reservoir project may be funded through specific appropriation or through the water
storage facility revolving loan fund provided in s. 373.475, F.S.'® For the 2017-2018 fiscal year, the sum
of $30 million was appropriated to the Water Resource Protection and Sustainability Trust Fund for the
purpose of providing a loan to implement Phase | of the C51 reservoir project.*® The loan is required to
have a 30-year term, may be prepaid at any time, and accrues interest until repayment. The loan is
required to be repaid from the proceeds of the sale of unreserved capacity in the water storage facility,
or other appropriate payment, at the time of receipt less reasonable expenses. The loan is secured by a
first mortgage lien on the water storage facility and a collateral assignment of unreserved capacity as
adequate security for the loan. The loan does not reserve, for use by the state or the SFWMD, any
capacity authorized pursuant to the consumptive use permit for Phase | of the C-51 reservoir project.”

d.
1 d.
4.
13 Corps, Read-Ahead and Reference Document for Loxahatchee River Watershed Restoration Protect, Array of Alternative Plans to
be Evaluated, Dec. 13, 2017, available at http://cdm16021.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/6006 (last visited
Jan. 14, 2019); Corps, US Army Corps of Engineers Ecosystem Restoration, available at
https://www.saj.usace.army.mil/Missions/Environmental/Ecosystem-Restoration/ (last visited Jan. 16, 2019).
' Section 373.4598, F.S.
1d.
1.
d.
4.
;’J Chapter 2017-10, Laws of Fla.
Id.
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Phase Il of the C-51 reservoir project is authorized to be funded using Florida Forever bonds, pursuant
to the water storage revolving loan fund, or as a project component of the Comprehensive Everglades
Restoration Program pursuant to s. 375.041(3)(b)4., F.S.%*

Restricted Allocation Areas

The term “restricted allocation area” means an area within a water supply planning region of the
Southwest Florida Water Management District, SFWMD, or St. Johns River Water Management District
where the governing board of the water management district has:
¢ Determined that existing sources of water are not adequate to supply water for all existing and
future reasonable-beneficial uses and to sustain the water resources and related natural
systems for the planning period pursuant to ss. 373.036 and 373.709, F.S.; and
e Applied allocation restrictions with regard to the use of specific sources of water.?

Due to concerns regarding water availability, the SFWMD has declared the Lake Okeechobee Basin a
restricted allocation area. Therefore, additional restrictions apply when allocating surface water derived
from Lake Okeechobee for consumptive use. This rule is a component of the recovery strategy for the
Lake Okeechobee minimum flows and levels, as set forth in ch. 40E-8, F.A.C., to address lower lake
management levels and storage under the corps’ Lake Okeechobee Regulation Schedule.?

The Lower East Coast Regional Planning Area is also designated as a restricted allocation area. As a
component of the recovery strategy for the minimum flows and levels for the Everglades and the
Northwest Fork of the Loxahatchee River additional restrictions have been adopted for the permitted
allocations of water use withdrawals. These restrictions assist with ensuring that the water necessary
for Everglades restoration and the restoration of the Loxahatchee River Watershed is not allocated for
consumptive use upon permit renewal or modification.?*

Effect of the Bill

The bill allows the SFWMD to negotiate with the owners of any portion of the C-51 reservoir project
(Phase | or II) not committed to utilities for alternative water supply purposes, instead of just Phase Il.
To the extent practicable, the bill requires the SFWMD to operate the reservoir project to maximize the
reduction of high-volume Lake Okeechobee regulatory releases to the St. Lucie or Caloosahatchee
estuaries and to maximize the reduction of harmful discharges to the Lake Worth Lagoon. However, the
bill provides that the operation of Phase | of the C-51 reservoir project must be in accordance with any
operation and maintenance agreement approved by the SFWMD.

The bill further requires that water made available by Phase | or Phase Il be used for natural systems in
addition to any permitted, rather than allocated, amounts for water supply. The bill provides that water
received from Lake Okeechobee may only be available to support consumptive use permits if such is in
accordance with the SFWMD rules. It also provides that Phase || may be funded by appropriation.

?! Section 373.4598, F.S.
%2 Section 373.037, F.S.
% SFWMD, Applicant’s Handbook for Water Use Permit Applications within the SEFWMD (Sept. 7, 2015), available at
D}tps:/lwww.sfwmd.gov/sites/default/fiIes/documents/wu_appIicants_handbook.pdf (last visited Jan. 14, 2019).
Id.
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[I. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditures:
None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.
D. FISCAL COMMENTS:

None.
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