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Summary:

SB 928 exempts from public record inspection and copying requirements the personal
identifying information of a physician, other than the physician’s name, licensure status, or
licensure number, obtained from the coordinated information system under the Interstate Medical
Licensure Compact, as defined in s. 456.4501, F.S.,! and held by the Department of Health
(DOH) or the Board (the Board of Medicine or the Board of Osteopathic Medicine).? This
information is not exempt from public records requirements under the bill if the state originally
reporting the information to the coordinated information system authorizes disclosure of such
information by law.

The bill exempts from public meeting requirements a meeting or a portion of the meeting of the
Interstate Medical Licensure Commission established under the Interstate Medical Licensure
Compact. The exemption applies when matters specifically exempted from disclosure by state or
federal law are discussed. The bill provides that recordings, minutes, and records generated from
those meetings are also exempt from requirements to disclose such public records.

The bill has no impact on state revenues or state expenditures.
The bill provides an effective date of the same date that SB 926 or similar legislation takes

effect. SB 926, the substantive bill authorizing Florida’s participation in the Interstate Medical
Licensure Compact, has an effective date of July 1, 2021.

! Section 456.4501, F.S., is created in SB 926 and establishes the state’s participation in the Interstate Medical Licensure
Compact and the coordinated information system.
2 Section 456.001, F.S.
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The bill provides for the repeal of the exemption on October 2, 2025, unless reviewed and
reenacted by the Legislature. It also provides statements of public necessity for the public
records and public meetings exemptions as required by the State Constitution.

The bill creates a new public records exemption; therefore, a two-thirds vote of the members
present and voting in each house of the Legislature is required for final passage.

Il. Present Situation:
Access to Public Records - Generally

The Florida Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business.® The right to inspect or copy applies
to the official business of any public body, officer, or employee of the state, including all three
branches of state government, local governmental entities, and any person acting on behalf of the
government.*

Additional requirements and exemptions related to public records are found in various statutes
and rules, depending on the branch of government involved. For instance, s. 11.0431, F.S.,
provides public access requirements for legislative records. Relevant exemptions are codified in
s. 11.0431(2)-(3), F.S., and the statutory provisions are adopted in the rules of each house of the
legislature.® Florida Rule of Judicial Administration 2.420 governs public access to judicial
branch records.® Lastly, ch. 119, F.S., provides requirements for public records held by executive
agencies.

Executive Agency Records — The Public Records Act

Chapter 119, F.S., known as the Public Records Act, provides that all state, county and
municipal records are open for personal inspection and copying by any person, and that
providing access to public records is a duty of each agency.’

A public record includes virtually any document or recording, regardless of its physical form or
how it may be transmitted.® The Florida Supreme Court has interpreted the statutory definition of

3 FLA. CONST. art. I, s. 24(a).

41d.

5 See Rule 1.48, Rules and Manual of the Florida Senate, (2018-2020) and Rule 14.1, Rules of the Florida House of
Representatives, Edition 2, (2018-2020)

6 State v. Wooten, 260 So. 3d 1060 (Fla. 4" DCA 2018).

" Section 119.01(1), F.S. Section 119.011(2), F.S., defines “agency” as “any state, county, district, authority, or municipal
officer, department, division, board, bureau, commission, or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behalf
of any public agency.”

8 Section 119.011(12), F.S., defines “public record” to mean “all documents, papers, letters, maps, books, tapes, photographs,
films, sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means
of transmission, made or received pursuant to law or ordinance or in connection with the transaction of official business by
any agency.”
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“public record” to include “material prepared in connection with official agency business which
is intended to perpetuate, communicate, or formalize knowledge of some type.”®

The Florida Statutes specify conditions under which public access to public records must be
provided. The Public Records Act guarantees every person’s right to inspect and copy any public
record at any reasonable time, under reasonable conditions, and under supervision by the
custodian of the public record.'® A violation of the Public Records Act may result in civil or
criminal liability.*

The Legislature may exempt public records from public access requirements by passing a
general law by a two-thirds vote of both the House and the Senate.'? The exemption must state
with specificity the public necessity justifying the exemption and must be no broader than
necessary to accomplish the stated purpose of the exemption.™

General exemptions from the public records requirements are contained in the Public Records
Act.* Specific exemptions often are placed in the substantive statutes relating to a particular
agency or program.®

When creating a public records exemption, the Legislature may provide that a record is “exempt”
or “confidential and exempt.” Custodians of records designated as “exempt” are not prohibited
from disclosing the record; rather, the exemption means that the custodian cannot be compelled
to disclose the record.'® Custodians of records designated as “confidential and exempt” may not
disclose the record except under circumstances specifically defined by the Legislature.’

Open Government Sunset Review Act

The Open Government Sunset Review Act!® (the Act) prescribes a legislative review process for
newly created or substantially amended®® public records or open meetings exemptions, with
specified exceptions.? It requires the automatic repeal of such exemption on October 2nd of the

9 Shevin v. Byron, Harless, Schaffer, Reid and Assoc., Inc., 379 So. 2d 633, 640 (Fla. 1980).

10 Section 119.07(1)(a), F.S.

11 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.

12 FLA. CONST. art. 1, s. 24(c).

131d. See, e.g., Halifax Hosp. Medical Center v. News-Journal Corp., 724 So. 2d 567 (Fla. 1999) (holding that a public
meetings exemption was unconstitutional because the statement of public necessity did not define important terms and did
not justify the breadth of the exemption); Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d 189
(Fla. 1st DCA 2004) (holding that a statutory provision written to bring another party within an existing public records
exemption is unconstitutional without a public necessity statement).

14 See, e.g., . 119.071(1)(a), F.S. (exempting from public disclosure examination questions and answer sheets of
examinations administered by a governmental agency for the purpose of licensure).

15 See, e.9., S. 213.053(2)(a), F.S., (exempting from public disclosure information contained in tax returns received by the
Department of Revenue).

16 See Williams v. City of Minneola, 575 So. 2d 683, 687 (Fla. 5th DCA 1991).

"WFTV, Inc. v. The School Board of Seminole, 874 So. 2d 48 (Fla. 5th DCA 2004).

18 Section 119.15, F.S.

19 An exemption is considered to be substantially amended if it is expanded to include more records or information or to
include meetings as well as records. Section 119.15(4)(b), F.S.

20 Section 119.15(2)(a) and (b), F.S., provide that exemptions that are required by federal law or are applicable solely to the
Legislature or the State Court System are not subject to the Open Government Sunset Review Act.
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fifth year after creation or substantial amendment, unless the Legislature reenacts the
exemption.?!

Open Meetings Law

The State Constitution provides that the public has a right to access governmental meetings.??
Each collegial body must provide notice of its meetings to the public and permit the public to

attend any meeting at which official acts are taken or at which public business is transacted or
discussed.?® This applies to the meetings of any collegial body of the executive branch of state
government, counties, municipalities, school districts or special districts.?*

Public policy regarding access to government meetings also is addressed in the Florida Statutes.
Section 286.011, F.S., which is also known as the “Government in the Sunshine Law,”?° or the
“Sunshine Law,”?® requires all meetings of any board or commission of any state or local agency
or authority at which official acts are to be taken be open to the public.?” The board or
commission must provide the public reasonable notice of such meetings.?® Public meetings may
not be held at any location that discriminates on the basis of sex, age, race, creed, color, origin or
economic status or which operates in a manner that unreasonably restricts the public’s access to
the facility.?® Minutes of a public meeting must be promptly recorded and open to public
inspection.®® Failure to abide by public meetings requirements will invalidate any resolution, rule
or formal action adopted at a meeting.3* A public officer or member of a governmental entity
who violates the Sunshine Law is subject to civil and criminal penalties.®?

The Legislature may create an exemption to public meetings requirements by passing a general
law by at least a two-thirds vote of both the Senate and the House of Representatives.*® The
exemption must explicitly lay out the public necessity justifying the exemption, and must be no
broader than necessary to accomplish the stated purpose of the exemption.3* A statutory
exemption which does not meet these two criteria may be unconstitutional and may not be
judicially saved.®

2L Section 119.15(3), F.S.

22 FLACONST., art. 1, s. 24(b).

2 d.

24 FLACONST., art. 1, s. 24(b). Meetings of the Legislature are governed by Article 111, section 4(e) of the Florida
Constitution, which states: “The rules of procedure of each house shall further provide that all prearranged gatherings,
between more than two members of the legislature, or between the governor, the president of the senate, or the speaker of the
house of representatives, the purpose of which is to agree upon formal legislative action that will be taken at a subsequent
time, or at which formal legislative action is taken, regarding pending legislation or amendments, shall be reasonably open to
the public.”

% Times Pub. Co. v. Williams, 222 So. 2d 470, 472 (Fla. 2d DCA 1969).

% Board of Public Instruction of Broward County v. Doran, 224 So. 2d 693, 695 (Fla. 1969).

27 Section 286.011(1)-(2), F.S.

8 d.

29 Section 286.011(6), F.S.

30 Section 286.011(2), F.S.

31 Section 286.011(1), F.S.

32 Section 286.011(3), F.S.

33 FLACONST., art. 1, s. 24(c).

3 d.

3% Halifax Hosp. Medical Center v. New-Journal Corp., 724 So. 2d 567 (Fla. 1999). In Halifax Hospital, the Florida Supreme
Court found that a public meetings exemption was unconstitutional because the statement of public necessity did not define
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The following are general exemptions from the requirement that all meetings of any state agency
or authority be open to the public:

e That portion of a meeting that would reveal a security or fire safety system plan; and

e Any portion of a team meeting at which negotiation strategies are discussed.%

Practitioner Profiles

Pursuant to s. 456.041, F.S., the DOH operates a database of Florida’s health care practitioners,
which includes physicians. The practitioner profile database is online and searchable.®” The
profile may include information that is public record and relates to the practitioner’s profession.
Practitioners and the DOH are required to update profiles.® Information exempt from public
disclosure and submitted by another governmental entity that the DOH uses for practitioner
profiles, continues to maintain its exempt status.*°

38

Interstate Medical Licensure Compact and Commission

Interstate Medical Licensure Compact

The Interstate Medical Licensure Compact (Compact) provides an expedited pathway for
medical and osteopathic physicians to qualify to practice medicine across state lines within a
licensure compact. Currently, 29 states, the District of Columbia and the Territory of Guam
which cover 43 medical and osteopathic boards participate in the Compact.**

Approximately 80 percent of physicians meet the eligibility guidelines for licensure through the
Compact.*? The providers’ applications are expedited by using the information previously
submitted in their state of principal licensure (SPL). The physician can then seek expedited
licensure in member states after a fresh background check is completed.

Interstate Medical Licensure Compact Commission

The Interstate Medical Licensure Compact Commission (Commission) is created in Section 11
of the Compact and serves as the administrative arm of the Compact and the member states.
Each member state has two voting representatives on the Commission and, if the state has

important terms and did not justify the breadth of the exemption. Id. at 570. The Florida Supreme Court also declined to
narrow the exemption in order to save it. Id. In Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d
189 (Fla. 1st DCA 2004), the court found that the intent of a public records statute was to create a public records exemption.
The Baker County Press court found that since the law did not contain a public necessity statement, it was unconstitutional.
Id. at 196.

% Section 286.0113, F.S.

37 Section 456.041(8), F.S.; Department of Health Practitioner Profile Search,
https://appsmqga.doh.state.fl.us/MQASearchServices/HealthCareProviders/PractitionerProfileSearch (last visited Jan. 23,
2020).

38 Section 456.041(7), F.S.

%9 Section 456.042, F.S.

40 Section 456.046, F.S.

4 Interstate Medical Licensure Compact, The IMLC, https://imlcc.org/ (last visited Jan. 23, 2020).

42 1d.
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separate regulatory boards for allopathic and osteopathic, then the representation is split between
the two boards.*

The Commission meets at least once per calendar year in a publicly noticed meeting. The
Compact also creates an Executive Committee that may act on behalf of the Commission, with
the exception of rulemaking. Information, rules, and minutes of the Commission and the
Executive Committee, with the exception of those areas that may be closed to the public, are
available to the public for inspection.*

All or a portion of a Commission meeting may be closed to the public if a topic is likely to

involve certain matters, based on a two-thirds vote of those Commission members present at the

meeting. The areas covered by a closed meeting are:

e Personnel matters;

e Matters specifically exempted from disclosure by federal law;

Trade secrets, commercial, or financial information that is privileged or confidential;

Information that involves accusing a person of a crime or that formally censures a person;

Information of a personal nature where disclosure would clearly constitute an unwarranted

invasion of personal privacy;

Investigative records compiled for law enforcement purposes; or

e Information that specifically relates to the Commission’s participation in a civil action or
other legal proceeding. %

Effect of Proposed Changes:

Section 1 creates s. 456.4502, F.S., to make a physician’s personal identifying information, other
than the physician’s name, licensure status, or licensure number, obtained from the IMLC’s
coordinated information system, as defined in s. 456.4501, F.S., and held by the DOH or the
Boards, exempt from public disclosure under s. 119.07(1), F.S., and s. 24(a), Art. | of the State
Constitution. The personal identifying information is exempt from public disclosure under the
bill unless the state that originally reported the information to the coordinated information
system authorizes the disclosure of such information. Under such circumstances, the information
may only be disclosed to the extent permitted by the reporting state’s law.

The bill also creates an exemption from s. 286.011, F.S., and s. 24(b), Art. I, of the State

Constitution for a meeting or any portion of a meeting of the Commission that is closed to the

public by a two-thirds vote of the Commission members present. Such a meeting may be closed

if Commission members believe that the meeting would likely:

e Relate solely to the internal personnel practices and procedures of the commission;

e Involve discussion of matters exempted from disclosure by federal statute;

e Involve discussion of trade secrets, commercial, or financial information that is privileged or
confidential,

43 Interstate Medical Licensure Compact, Section 11, (d), p. 11, https://imlcc.org/wp-content/uploads/2018/04/IMLC-
Compact-Law.pdf (last visited Jan. 23, 2020).

4 Interstate Medical Licensure Compact, Section 11(d), pg. 13, https://imlcc.org/wp-content/uploads/2018/04/IMLC-
Compact-Law.pdf (last visited Jan. 23, 2020).

45 See Interstate Medical Licensure Compact, Section 11(h), pp. 12-13, https://imlcc.org/wp-content/uploads/2018/04/IMLC-
Compact-Law.pdf (last visited Jan. 23, 2020).



https://imlcc.org/wp-content/uploads/2018/04/IMLC-Compact-Law.pdf
https://imlcc.org/wp-content/uploads/2018/04/IMLC-Compact-Law.pdf
https://imlcc.org/wp-content/uploads/2018/04/IMLC-Compact-Law.pdf
https://imlcc.org/wp-content/uploads/2018/04/IMLC-Compact-Law.pdf
https://imlcc.org/wp-content/uploads/2018/04/IMLC-Compact-Law.pdf
https://imlcc.org/wp-content/uploads/2018/04/IMLC-Compact-Law.pdf
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e Involve accusing a person of a crime or that formally censures a person;

¢ Involve discussion of information of a personal nature where disclosure would clearly
constitute an unwarranted invasion of personal privacy;

¢ Involve discussion of investigative records compiled for law enforcement purposes; or

e Relate specifically to participation in a civil action or other legal proceeding.

Recordings, minutes, and records generated during an exempt meeting are exempt from
s. 119.07(2), F.S., and s. 24(a), Art. | of the State Constitution.

These exemptions are subject to the Open Government Sunset Review Act and will stand
repealed on October 2, 2024, unless reviewed and saved from repeal through reenactment by the
Legislature.

Section 2 provides, as required by the State Constitution, a statement of public necessity which
provides that protection of the specified information is required under the Compact which the
state must adopt in order to become a member state and a party to the Compact. Without the
public records exemption, the state would be unable to effectively and efficiently function as a
member of the Compact.

Additionally, the bill provides a statement of public necessity, as required by the Florida
Constitution, for protecting any meeting or portion of a meeting of the Commission at which
matters specifically exempted from disclosure by federal or state statute are discussed. These
meetings or portions of meetings would be exempted from s. 286.011, F.S., and s. 24(b), Art. I.
of the State Constitution. Without the public meeting exemption, the state will be prohibited
from becoming a party to the Compact.

The bill includes a statement of public necessity by the Legislature that the recordings, minutes,
and records generated during an exempt meeting of the Commission are exempt pursuant to

s. 464.0096, F.S., and exempt from s. 119.07(1), F.S., and s. 24(a), Art. | of the State
Constitution. Release of such information would negate the public meeting exemption.

Section 3 provides that the bill takes effect on the same date as SB 926 or similar legislation
takes effect, if such legislation is adopted in the same legislative session or an extension thereof
and becomes law.

Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Not applicable. The bill does not require counties or municipalities to take action
requiring the expenditure of funds, reduce the authority that counties or municipalities
have to raise revenue in the aggregate, nor reduce the percentage of state tax shared with
counties or municipalities.

B. Public Records/Open Meetings Issues:

Vote Requirement
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Article |, s. 24(c), of the State Constitution requires a two-thirds vote of the members
present and voting for final passage of a bill creating or expanding an exemption to the
public records requirements. This bill creates a public records exemption and a public
meeting exemption; therefore, it requires a two-thirds vote.

Public Necessity Statement

Article 1, s. 24(c), of the State Constitution requires a bill creating or expanding an
exemption to the public records requirements to state with specificity the public necessity
justifying the exemption. Section 2 includes a public necessity statement that supports the
exemptions.

Breadth of Exemption

Article 1, s. 24(c), of the State Constitution requires exemptions to the public records and
public meetings requirements to be no broader than necessary to accomplish the stated
purpose of the law. It is not clear if the public records exemption is broader than
necessary to accomplish the purposes outlined in the public necessity statement. The
exemption covers a physician’s personal identifying information (excluding a physician’s
name, licensure status and license number) that is otherwise exempt in the physician’s
home state. In the context of the Compact, it is not clear what information would be
considered “personal identifying information” for purposes of this exemption. Personal
identifying information is used throughout the Florida Statutes and is not defined. It is not
clear if a state would consider a physician’s business address, certifications, or level of
education to be personal identifying information. State laws are also subject to change, so
it is not clear if this exemption is limited to state laws as currently enacted or in the
future. Therefore, the breadth of the exemption is subject to change depending on when
or how the DOH and the Boards interpret the laws of the physician’s home state.

It is also unclear if the public meetings exemption is broader than necessary to
accomplish the purposes outlined in the public necessity statement. The bill provides
instances during which a public meeting may be closed. Some of those matters are
already exempted under Florida’s public meetings exemptions.*® In addition, the bill
provides that the Commission has the authority to vote on when it will close a meeting,
so it is not clear exactly which meetings or portions of meetings will be closed. The bill
provides the Commission with authority to close a meeting or a portion of a meeting by a
two-thirds vote. This could be considered an overly broad exemption. Additionally, one
of the seven reasons enumerated upon which the Commission may vote to close a
meeting is when the meeting would likely involve a discussion of personal information
that would constitute a clearly unwarranted invasion of personal privacy. This may
conflict with Article 1, section 23, of the State Constitution which provides:

46 Meetings with attorneys on pending litigation are exempt under s. 286.011(8), F.S. Competitive solicitations team meetings
and some negotiations are exempt under s. 286.0113(2), F.S. Meetings to determine if there is probable cause to find that a
practitioner is subject to discipline are closed until 10 days after probable cause has been found pursuant to s. 456.073(4),
F.S. These exemptions are provided as examples and not an exhaustive list of relevant public meetings exemptions.
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Every natural person has the right to be let alone and free from governmental intrusion
into the person’s private life except as otherwise provided herein. This section shall not
be construed to limit the public’s right of access to public records and meetings as
provided by law.

Courts will look to the Legislature to balance these competing interests.*’

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The private sector will be subject to the cost, to the extent imposed, associated with the
DOH making redactions in response to public records request.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:

There is a technical error on line 81. That line should be amended to read, “Commission held as
provided in s. 456.4501, Florida Statutes, in which matters”.

SB 928 provides that the bill’s provisions take effect upon a senate bill, or other similar
legislation, taking effect if such legislation is adopted in the same legislative session or extension

47 See Campus Communications, Inc. v. Earnhardt, 821 So. 2d 388, 402-403 (Fla. 5th DCA 2002) (“Thus our function here
has not been to weigh these two constitutional rights with respect to autopsy photographs and determine whether the right
that helps ensure an open government freely accessible by every citizen is more significant or profound than the right that
preserves individual liberty and privacy. Rather, our function has been to determine whether the Legislature has declared that
the latter prevails over the former in a manner that is consistent with the constitutional provisions that bestow upon it the
power to do s0.”); see also Wallace v. Guzman, 687 So. 2d 1351, 1354 (Fla. 3d DCA 1997) (noting “[t]he [L]egislature has
balanced the private/public rights by creating the various exemptions from public disclosure contained in section 119.07,
Florida Statutes (1995).”).
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thereof. However, the effective date does not provide a specific senate bill number to which the
effective date is tied. The bill should be amended to provide that the bill takes effect upon

SB 926 taking effect.
VIL. Related Issues:
None.
VIII. Statutes Affected:

This bill creates section 456.4503 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




