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COMMITTEE SUBSTITUTE - Technical Changes

Summary:

CS/SB 1108 revises several areas of education law, primarily relating to graduation requirements

and statewide standardized assessments. Specifically, the bill:

e Requires every school district, alternative school, and the Department of Juvenile Justice
(DJJ) to offer either the SAT or ACT to every student in the 11th grade free of charge,
subject to an appropriation for that purpose;

e Amends the civic literacy requirement for post-secondary education to include both an
assessment and a course as opposed to one or the other;

e Creates a process to allow students in high school to earn the civic literacy requirement
before enrolling in a public college or university in this state;

e Requires the statewide, standardized math and English learning assessments in grades 3
through 6 to be paper-based;

e Deletes obsolete language relating to prior statewide standardized assessments, and updates
the assessment publication requirement in anticipation of the implementation of new state
standards; and

e Authorizes the Department of Education (DOE) to hold certain intellectual property rights,
including the right to patent, copyright, and trademark. This authority will allow the DOE to
protect certain materials, such as state authored assessments, from being sold or distributed
without authorization.

The DOE estimates that an appropriation of $8 million would be necessary to provide funding
for the SAT or ACT to be offered to each student in the 11th grade.
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The bill provides an effective date of July 1, 2021.
Present Situation:
Course and Testing Requirements

Florida Statewide Standardized Assessments

The Next Generation Sunshine State Standards (NGSSS) establish the core curricula, knowledge,
and skills expected of K-12 students in Florida.! Standards may be adopted by rule through the
State Board of Education.? In 2014, the Legislature amended Florida’s assessment program to set
forth the transition process from the prior statewide, standardized assessment (FCAT and FCAT
2.0) to the Florida Standards Assessment (FSA), including new English Language Arts (ELA)
and mathematics assessments.>

The statewide standardized assessments measure the extent to which students have mastered the
NGSSS.* Students are required to take a standardized assessment in the following courses:

e English Language Arts grades 3-10;

e Mathematics grades 3-8;

e Science grades 5 and 8; and

e [EOC assessments in Algebra 1, Biology 1, Civics, Geometry, and U.S. History.®

The Commissioner of Education (commissioner) assists and supports districts in measuring
student performance on the state standards by maintaining a statewide item bank,
facilitating the sharing of developed tests or test items among school districts, and
providing technical assistance in best assessment practices.® The commissioner may
discontinue the item bank if he or she determines that district participation is insufficient
for its sustainability.’

High School Course Requirements

As part of the 24 credits required to graduate from high school, students must earn three credits
in social studies, including:

e One credit in United States History;

e One credit in World History;

e One-half credit in economics; and

e One-half credit in the United States Government.®

! Section 1003.41(1), F.S.

2 Section 1003.41(4), F.S.

3 Chapter 2014-39, Laws of Fla.

4 Section 1008.22(3), F.S.

> Section 1008.22(3)(a) and (b), F.S.
6 Section 1008.22(6)(b), F.S.

"1d.

8 Section 1003.4282(3)(d), F.S.
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Collegiate Course Requirements

Each student graduating from a Florida College System or state university must demonstrate
civic literacy.® Currently, civic literacy may be accomplished by either passing an assessment or
taking a course. Florida State University, for example, offers for students to enroll in certain
courses for credit or obtain a score of 60 out of 100 on the U.S. Citizenship and Immigration
Services Naturalization Test, which is offered free of charge.'°

Intellectual Property

Under Florida Law:

An agency created by statute does not possess any inherent powers. Rather,
the agency is limited to the powers that have been granted, either expressly
or by necessary implication, by the statute that created the agency.!

A state agency, for example, is not authorized to secure or hold a copyright, trademark, or patent
absent specific statutory authority.*? While the Department of State (DOS) has administrative
authority to enforce any copyright, trademark, or patent held by the state,’3 the DOS does not
have unilateral authority to apply for or enforce intellectual property rights outside of a specific
statutory authorization. For example, the following agencies have independent statutory authority
to seek and enforce a copyright, trademark, or patent:

The Department of Lottery;*

The Department of Citrus;°

The Department of Transportation;®

Each water management district;’

The Department of Law Enforcement;*8

The Florida Virtual School;®

Each state university;?° and

Each Florida College System institution Board of Trustees.?

9 Section 1007.25(4), F.S.

10 Florida State University, Civic Literacy Requirement, Ways to Meet the Requirement, https:/liberalstudies.fsu.edu/civic-
literacy.html (last visited Mar. 24 2021).

1 Florida Virtual Sch. v. K12, Inc., 148 So. 3d 97, 99-100 (Fla. 2014) (citing St. Regis Paper Co. v. State, 237 So. 2d 797,
799 (Fla. 1st DCA 1970)). Additionally, “[a]n agency’s powers are limited to those conferred by the Legislature.” Schindelar
V. Fla. Unemployment Appeals Comm’n, 31 So. 3d 903, 905 (Fla. 1st DCA 2010).

12 Microdecisions, Inc. v. Skinner, 889 So. 2d 871, 876 (Fla. 2d DCA 2004) (“Florida’s Constitution and its statutes do not
permit public records to be copyrighted unless the Legislature specifically states they can be.”) and Op. Att’y Gen. Fla. 00-13
(2000).

13 Sections 286.021 and 286.031, F.S.

14 Section 24.105(10), F.S.

15 Section 601.101, F.S.

16 Section 334.049(1), F.S.

17 Section 373.608, F.S.

18 Section 943.146, F.S.

19 Section 1002.37(2)(c), F.S.

20 Section 1004.23, F.S.

21 Section 1004.726, F.S.
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A state agency without such authority is ineligible to use these intellectual property rights.
Effect of Proposed Changes:

Section 1 grants the DOE the authority to hold patents, copyrights, trademarks, and service
marks. Additionally, the DOE is authorized to take any actions necessary to enforce its rights in
regard to any such patent trademark, copyright, or service mark.

The DOE must notify the DOS in writing when it secures a patent, trademark, copyright, or
service mark. Except for educational materials and products, any proceeds received by the DOE
from the exercise of such rights must be deposited in the DOE’s Operating Trust Fund.

Under current law, students graduating from a postsecondary institution within the Florida
College or State University System are required to demonstrate civic literacy. Generally, this
may be accomplished through a test or a course on civic literacy. Section 2 requires every
student in high school to take a civic literacy assessment by the 2021-2022 school year. The
assessment will be conducted through the currently required United State Government course,
which is typically taught in the 11th or 12th grade. Students who earn a passing score on this
assessment are exempt from the postsecondary civic literacy requirement.

The bill, therefore, will allow high school students to earn a portion of the civic literacy
requirement while in high school as opposed to during post-secondary education. Under current
law the assessment alone would meet the civic literacy requirement; however, Section 3 amends
the civil literacy requirement. Under current law, students are required to demonstrate civic
literacy by passing an assessment or taking a course during post-secondary education. The bill
requires that any student initially entering a Florida College Institution or state university during
or after the 2021-2022 school year demonstrate civic literacy by passing an assessment and
taking a course on civic literacy. Students in high school may complete the civic literacy
requirement through an accelerated mechanism, such as dual enrollment.

The bill requires the State Board of Education and the Board of Governors to adopt rules and

regulations to:

e Develop one or more new civic literacy courses that provide students, at a minimum,
opportunities to engage synchronously in political discussion and civil debates with multiple
points of view and master the ability to synthesize information to inform civic
decision-making; and

e Approve civic literacy assessments that address competencies that include:

o An understanding the basic principles of American democracy and how they are applied
in our republican form of government;

o An understanding of the U.S. Constitution;

o Knowledge of the founding documents and how they have shaped the nature and
functions of our institutions of self-governance; and

o An understanding of landmark Supreme Court cases and their impact on law and society.
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Section 4 amends s. 1008.212, F.S., to conform cross-references to changes made by the act.

Section 5. Subject to appropriation, the bill requires every school district, alternative school, and
the DJJ to provide either the SAT or ACT to all 11th grade students, subject to appropriation.
The DOE estimates that such an appropriation would require $8 million per year.?

The bill requires the standardized English language arts and the mathematics assessments for
grades 3 through 6 to be delivered in a paper-based format.

The bill requires that a student’s results on the statewide, standardized science and social studies
assessments be included in the mandatory report of assessment results provided to students,
parents, and teachers. The mandatory report was previously required to only include the
student’s results on the statewide, standardized ELA and mathematics assessments.

The bill deletes the requirement that the DOE include data on students who enroll in adult
education following 8" grade rather than other secondary education from the required annual
report on assessments.

The bill repeals the requirement that the commissioner maintain a statewide item bank, facilitate
the sharing of developed tests or test items among school districts, and provide technical
assistance in best assessment practices. Additionally, the bill repeals language regarding certain
statewide standardized assessments that are no longer used, which specifically includes the
standardized reading assessment and the standardized writing assessment for grades 3 through
10. The bill retains the existing English Language Arts Assessments, which has replaced the
assessment that the bill repeals. The bill removes the requirement for each school district to
administer specified assessments no earlier than four weeks before the last day of school for the
district.

Section 6 amends the test administration and security public records exemption under s. 1008.24,
F.S., which currently protects tests under the student assessment program, to expressly identify
the protected assessment tests. The assessment tests expressly incorporated into the exemption
relate to:

Statewide kindergarten screening;

Assessments administered by the Department of Juvenile Justice education programs;
English language assessments for limited English proficient students;

Postsecondary General Education courses;

The Florida Partnership for Minority and Underrepresented Student Achievement;

The Student assessment programs for public schools;

The public school student progression, student support, reporting requirements; and
Educator certification.

Section 7 amends s. 1008.34, F.S., conforming cross-reference to changes made by this act.

22 E-mail from Bethany Swanson, Deputy Chief of Staff, Florida Department of Education, RE: SB 1108 (March 2021) (on
file with the Senate Committee on Judiciary). See also Florida Department of Education, 2021 Agency Analysis of SB 1108
(Feb. 11, 2021).
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Section 8 amends s. 1008.3415, F.S., conforming cross-reference to changes made by this act.

Section 9 amends s. 1009.286, F.S., to exempt the civics literacy requirement from the excess
credit charges under the excess credit hour for a baccalaureate degree program at state
universities. If a student at a state university achieves an excess of 120 percent of credit hours
required for a baccalaureate program, the remaining hours are charged an additional 100 percent
of the tuition. The bill provides an exception to courses used to meet the civic literacy
requirement.

Section 10 provides an effective date of July 1, 2021.

V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.
Public Records/Open Meetings Issues:

Article I, section 24 of the Florida Constitution allows the general public to “inspect or
copy any public record made or received in connection with the official business of any
public body, officer, or employee of the state[.]”2® Generally, a public records exemption
is required when a bill prevents access to public records, including when Florida law
provides copyright protection.?*

The bill gives the DOE the authority to protect certain public records, such as state
authored exam questions, by allowing the Department to assert patent, copyright, and
trademark protections. The bill does not specifically create a new public records
exemption, and the Department intends to use these intellectual property protections on
public records that are already exempt, such as public records under to s. 1008.23, F.S.,
regarding testing and assessments and s. 1002.221, F.S., regarding education records.?
Thus, a public records exemption is not required to specifically allow for copyright,
trademark, or patent protections to the extent that these protections will be used on public
records that are already exempt.

Trust Funds Restrictions:
None.
State Tax or Fee Increases:

None.

ZFLA.CONST. art. I, s. 24.
24 See supra note 12, and accompanying text.
%5 Conversation with Matthew Mears, General Counsel, Florida Department of Education (Mar. 15 2021). Additionally, See

supra note 22.
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E. Other Constitutional Issues:
None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

CS/SB 1108 requires every school district, alternative school, and the DJJ to provide
either the SAT or ACT to all 11th grade students, subject to appropriation. The DOE
estimates that such an appropriate would require $8 million per year.?

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 1001.23,
1003.4282, 1007.25, 1008.212, 1008.22, 1008.24, 1008.34, 1008.3415, and 1009.286.

IX. Additional Information:

A Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on March 22, 2021:

The committee substitute provides that each school district administer the SAT or ACT to
11th grade students in the “Department of Juvenile Justice education programs” as
opposed to “centers of the Department of Juvenile Justice.”

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

26 See supra note 22.



