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LEGISLATIVE ACTION

Senate . House

Floor: 1/AD/2R
02/10/2022 02:43 PM

Senator Hutson moved the following:
Senate Amendment (with title amendment)

Delete lines 54 - 320
and insert:

95.11, Florida Statutes, is amended to read:

95.11 Limitations other than for the recovery of real
property.—Actions other than for recovery of real property shall
be commenced as follows:

(3) WITHIN FOUR YEARS.—

(c) An action founded on the design, planning, or

construction of an improvement to real property, with the time
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running from 45 days after thedateeof aectual possessionby—the

ewne¥r; the date of completion of the improvement or £he—issuvanece

£ o At g £ Ao
= (=1 A O T 1T CTT

te—of—oeceupaneyyr- the date of abandonment of

construction if the improvement is not completed, except as

provided in subparagraphs 1.-5.

1. If the action involves a latent defect, the action must

be commenced within 7 years, and the time begins to run 45 days

after the completion of the improvement or the date of

abandonment of construction if the improvement is not completed.

2. If the action alleges a latent defect to a single family

residence and the person alleging the latent defect can show

that the engineer, architect, or contractor or his or her

employer fraudulently concealed the defect, the action may be

commenced within 10 years after the time for commencing an

action begins to run, provided that the action is commenced

within 1 year after the discovery of the fraudulent concealment

or within the time period in subparagraph 1.

3. If the action alleges a latent defect to an improvement

other than a single family residence and the person alleging the

latent defect can show that the engineer, architect, or

contractor or his or her employer fraudulently concealed the

defect, the action may be commenced at any time, provided that

the action is commenced within 1 year after the discovery of the

fraudulent concealment or within the time period in subparagraph
1.

4. If a single family residence is built by a professional

engineer, registered architect, or licensed contractor for

speculation or for use as a model home, not for use as the

person’s residence, and title is not transferred to an unrelated
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(b) “Performance” means that the building, structure, or

facility, or its system, functions as it is intended and is able

to be used for its designed purpose.

(c) “Significant damage” means a level of adverse impact to

a building, structure, or facility, or its system which results

or could reasonably result in economic damage or loss that

exceeds the common expectations, and the cost of restoring the

damage or preventing such damage to the building, structure, or

facility, or its system, would equal or exceed 25 percent of the

market value of the building, structure, or facility, or its

system, if built in accordance with the Florida Building Code.

The term does not include Florida Building Code violations that

are cosmetic, minimal, or inconsequential to the overall

performance of a building, structure, or facility, or its

system.

(2) (a) Notwithstanding any other remedies available and

except as provided in paragraph (b), any person or party, in an

individual capacity or on behalf of a class of persons or
parties, damaged as a result of a violation of this part or a

material violation of the Florida Building Code, has a cause of

Tt
"
E
N

[OR

action imn—any ecourt—of competen fetien against the person
or party who committed the violation.

(b) This section does not authorize a cause of action

against a;—hewever;,—i+f—+the person or party who obtained ebtains

the required building permits and any local government or public
agency having with authority to enforce the Florida Building
Code approved appreves the plans and—3+F the construction
project passed passes all required inspections under the code,

A I I R,
T [ S - LS i By

r 3 +x7 + 1
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129 iaspectieons;—Ehis seetiondoees—met—appty unless the person or

130 |party knew or should have known that the violation existed.

131 Section 3. Present subsections (8) through (15) of section
132 558.004, Florida Statutes, are redesignated as subsections (9)
133 |through (16), respectively, a new subsection (8) is added to
134 that section, and paragraphs (b) and (c) of subsection (1) and

135 subsection (7) of that section are amended, to read:

136 558.004 Notice and opportunity to repair.—
137 (1)
138 (b)1l. The notice of claim must include an inspection report

139 |that is wverified pursuant to s. 92.525 by a contractor,

140 |engineer, building code inspector, or other inspector who has a

141 state license and experience relevant to the type of

142 construction that is the basis of the claim. The report must

143 include all of the following:

144 a. A short statement describing the relevant experience and

145 licenses of the person conducting the inspection.

146 b. A description of each alleged construction defect; a

147 clear description of the location of the defect; and, if known,

148 an explanation of the damage resulting from the defect.

149 c. Documentation of the defect with photographs or wvideos,

150 and the results of any testing which pertain to the defect.

151 d. A description of how the inspection was conducted,

152 including a description of any specialized equipment used during

153 |the inspection or of any tests conducted.

154 e. An explanation of whether or to what extent and how the

155 |property owner or person acting at the direction of the property

156 owner inspected, maintained, repaired, or renovated a portion of
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the structure containing the alleged defect since the owner took

possession of the structure.

2. The preparation of an inspection report in bad faith

constitutes grounds for discipline by any relevant licensing

board or agency.

3. The claimant and the person preparing the inspection

re Ort dO not have an doac~r1 I rasannnN Aot 1] S99

p A\ 5 WS ) W S i W LTT [ S NSY @ W W i & I W S A\ 5\ NSl Uy @ Ry S ) T F 3 & SN WPl R S wy
£ = S dod S et g~ o n A~fant A 1+ F lenotan + 1 Aama o 2
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obligation to perform destructive or
of this notice.

(c) The claimant shall endeavor to serve the notice of
claim within 15 days after discovery of an alleged defect, but
the failure to serve notice of claim within 15 days does not bar
558.003.
does not preclude a claimant from filing an action sooner than

60 days,

the filing of an action, subject to s. This subsection

after service of written

(6), (7).,

or 120 days as applicable,
notice as expressly provided in subsection subsection

5.

A claimant who receives a timely settlement offer

or subsection (9)

(7) (a)
must accept or reject the offer by serving written notice of
such acceptance or rejection on the person making the offer
within 45 days after receiving the settlement offer.

(b) If the claimant rejects the settlement offer, the

claimant must include the reasons for rejecting the offer in the
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notice rejecting the offer. If the claimant believes that the

settlement offer omitted reference to any portion of the claim

or was unreasonable in any manner, the claimant must include in

the notice the items that the claimant believes were omitted and

state in detail all known reasons why the claimant believes the

settlement offer is unreasonable.

(c) Upon receipt of a claimant’s notice of rejection and

the reasons for such rejection, the person served with the

rejection, within 15 days after receipt of the notice, may make

a supplemental offer of repair or monetary payment, or both, to

the claimant.

(d) If the claimant rejects a supplemental offer to repair

the construction defect or to settle the claim by monetary

payment or a combination of both, the claimant must serve

written notice of the claimant’s rejection on the person making

the supplemental offer. The notice must include all known

reasons for the claimant’s rejection of the supplemental

settlement offer.

(e) If a claimant initiates an action without first

accepting or rejecting the offer or supplemental offer, the

court shall stay the action upon timely motion until the
claimant complies with this subsection.

(8) If a claimant accepts an offer made pursuant to

paragraph (5) (b), paragraph (5) (c), or paragraph (5) (e) or a

supplemental offer made pursuant to paragraph (7) (c), the

claimant must, within 90 days after the acceptance, enter into a

contract with one or more appropriately licensed contractors to

complete the repairs necessary to remedy the alleged

construction defect. The offeror or insurer shall pay directly
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to the contractor or contractors, from the accepted monetary

payment, the amounts necessary to begin and to continue the

repairs as the work is performed and expenses are incurred. The

offeror or insurer may not require the claimant to advance

payment for the repairs. The repairs must be completed within 12

months after the claimant enters into the contract for repairs,

absent mutual agreement between the offeror or insurer and the

claimant.
Section 4. Section 558.0046, Florida Statutes, is created
to read:

558.0046 Duty to repair construction defect.—If a claimant

receives compensation for an alleged construction defect from a

contractor, a subcontractor, a supplier, a design professional,

or an insurer, the claimant must repair the defect. A claimant

who receives compensation and fails to fully repair the defect

is liable to a purchaser of the property for any damages

resulting from the failure to disclose the defect.

Section 5. (1) The amendments made by this act to s.

95.11(3) (c), Florida Statutes, apply to any action commenced on

or after July 1, 2022, regardless of when the cause of action

accrued. However, any action that would not have been barred

under s. 95.11(3) (c), Florida Statutes, before the amendments

made by this act to that section may be commenced before July 1,

2023. If such action is not commenced by July 1, 2023, and is
barred by the amendments made by this act to s. 95.11(3) (c),

Florida Statutes, the action is barred.

(2) Sections 2, 3, and 4 of this act apply to compensation

for construction defects received on or after July 1, 2022, and

to civil actions and proceedings for a construction defect or a
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[T T

244 |building code violation which

245

246 ================= T ] TLE A MEDNDDMEN T ================
247 |And the title is amended as follows:

248 Delete lines 2 - 42

249 |and insert:

250 An act relating to construction defect and building
251 code violation claims; amending s. 95.11, F.S.;

252 revising the limitations period for certain actions
253 founded on the design, planning, or construction of an
254 improvement to real property; defining the terms

255 “completion of an improvement” and “single family

256 residence”; amending s. 553.84, F.S.; defining terms;
257 revising the circumstances under which a person has a
258 cause of action for a violation of the Florida

259 Building Code; providing construction; amending s.
260 558.004, F.S.; requiring a notice of claim to include
261 an inspection report that is verified by the person
262 conducting the inspection; specifying the required
263 contents of the report; providing that a bad faith
264 preparation of an inspection report constitutes

265 grounds for discipline; specifying that the claimant
266 and the person preparing the inspection report do not
267 have an obligation to perform certain testing;

268 requiring a claimant to include the reasons for

269 rejecting an offer in a notice rejecting a settlement
270 offer to remedy a construction defect; authorizing a
271 person served with a notice rejecting a settlement
272 offer to make a supplemental offer within a specified
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273 timeframe; providing notice requirements for a
274 claimant who rejects a supplemental offer; requiring
275 the court to stay an action if a claimant initiates an
276 action without first accepting or rejecting a
277 supplemental offer; requiring a claimant who accepts a
278 certain offer to enter into a contract to complete
279 repairs to remedy an alleged construction defect;
280 requiring the offeror or insurer to pay the contractor
281 or contractors directly for the repairs; prohibiting
282 an offeror or insurer from requiring a claimant to
283 advance payment for repairs; requiring that the
284 repairs be completed within a specified timeframe;

285 creating s.
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