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By Senator McClain
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A bill to be entitled
An act relating to mitigation banking; amending s.
373.4136, F.S.; revising the schedule to which the
Department of Environmental Protection and water
management districts are required to adhere for the
release of credits awarded by a mitigation bank
permit; prohibiting the release of mitigation credits
for freshwater wetland creation until certain criteria
are met; requiring that a mitigation bank service area
established by the department or a water management
district for a mitigation bank be considered to have
met specified requirements; authorizing certain
projects or activities to use credits released from a
bank to offset impacts if certain requirements are
met; authorizing a project applicant to use credits
released from a mitigation bank outside a mitigation
service area to offset impacts if an insufficient
number or type of credits have been released in the
proposed project area under certain circumstances;
requiring the department and water management
districts to apply a certain multiplier in granting
the out-of-service area credits; declaring that use of
the multipliers meets the requirements for addressing
certain impacts; requiring the department or water
management district to contact all mitigation banks
within a specified area in a specified number of days
after an applicant requests to use credits from a
mitigation bank outside a specified area; requiring

such mitigation banks to provide an accounting within
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a specified number of days; requiring the department
or water management district to make a certain
determination upon receipt of the accounting and
notify the applicant of such determination;
authorizing the applicant to rely on the determination
for a specified period of time; requiring mitigation
banks to submit annual reports to the department or
the districts which contain specified information;
requiring the department and each district to compile
the reports into an annual assessment and provide it
to the Legislature; reenacting ss. 373.403(19),
373.4135(1) (b), (3), (4), (5), (6) (c) and (g), and
(8) (¢), 373.41365, and 373.414(1) (b), F.S., relating
to definitions, mitigation banks and offsite regional
mitigation, adoption and modification of rules to
ensure financial assurances for long-term management
of mitigation under ss. 373.4136 and 373.414, F.S.,
and additional criteria for activities in surface
waters and wetlands, respectively, to incorporate the
amendment made to s. 373.4136, F.S., in references

thereto; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) and paragraphs (c) and (d) of
subsection (6) of section 373.4136, Florida Statutes, are
amended, and paragraphs (e) through (h) are added to subsection
(6) of that section, to read:

373.4136 Establishment and operation of mitigation banks.—
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(5) SCHEDULE FOR CREDIT RELEASE.—After issuing awarding

maitiorata an o
TSt on—CTC

£s5—te a mitigation bank permit, the department

or the water management district shall adhere to the credit

release schedule set forth in paragraph (a) set—feorth o sechedule

for the release of £hese credits awarded under iwm the mitigation

bank permit. A mitigation credit that has been released may be
sold or used to offset adverse impacts from an activity
regulated under this part.

(a) Credit release schedule.—

1. Thirty percent of awarded credits for the recording of

the conservation easement and establishment of financial

assurances required by the mitigation bank permit, or 100

percent in the case of a preservation-only bank.

2. Thirty percent of awarded credits following completion

of initial construction activities as established by the

mitigation bank permit.

3. Twenty percent of awarded credits upon meeting interim

performance criteria established by the mitigation bank permit,

in increments as monitoring indicates success.

4. Twenty percent of awarded credits upon meeting final

success criteria established by the mitigation bank permit Fhe
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(6) MITIGATION SERVICE AREA.—The department or water
management district shall establish a mitigation service area
for each mitigation bank permit. The department or water
management district shall notify and consider comments received
on the proposed mitigation service area from each local
government within the proposed mitigation service area. Except
as provided herein, mitigation credits may be withdrawn and used
only to offset adverse impacts in the mitigation service area.
The boundaries of the mitigation service area shall depend upon
the geographic area where the mitigation bank could reasonably
be expected to offset adverse impacts. Mitigation service areas
may overlap, and mitigation service areas for two or more
mitigation banks may be approved for a regional watershed.

(c) Once a mitigation bank service area has been
established by the department or a water management district for
a mitigation bank, such service area shall be accepted by all
water management districts, local governments, and the

department and shall be considered to have met the cumulative

impact requirements of s. 373.414(8) (a) for impacts permitted

within any regional watershed included in such mitigation bank

service area.

(d) If the requirements in s. 373.414(1) (b) and (8) are

met, the following projects or activities regulated under this

part shall be eligible to use credits released from a mitigation

bank to offset impacts resulting from such projects or

o £ shaoathay +h Az oo 1 At~ et
o O wntCtntCrr—ciiCy oL ToOCao O —wWI Ittt —Ctt
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1. Projects with adverse impacts partially located within

the mitigation service area.
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146 2. Linear projects, such as roadways, transmission lines,
147 distribution lines, pipelines, railways, or seaports listed in
148 s. 311.09(1).
149 3. Projects with total adverse impacts of less than 1 acre
150 in size.

151 4. Projects that meet the requirements of s. 373.414(1) (b)

152 and the criteria set forth in paragraphs (e), (f), and (qg).
153 (e) When the requirements of s. 373.414(1) (a) are met and

154 an insufficient number or type of credits have been released

155| within the mitigation bank service area in which the impacts

156| associated with a proposed project are located, the project

157 applicant may use credits released from a mitigation bank

158 outside such mitigation service area to offset impacts pursuant

159 to s. 373.414 (1) (b). The project applicant may only use out-of-

160 service area credits once the department or a water management

161| district verifies that mitigation banks within the regional

162 watershed where the adverse impacts are located lack the

163 appropriate credit type to offset impacts associated with the

164| proposed project, as established by the procedure detailed in

165| paragraph (h). If the number of released credits within a

166 mitigation service area only partially offsets the impacts

167 associated with a proposed project in that mitigation service

168 area, the project applicant may use out-of-service area credits

169 to account for the difference between the released credits

170 available in the mitigation bank service area and the credits

171 required to offset the impacts associated with the proposed

172 project. When implementing this paragraph, the department and

173| water management districts shall follow the following guidelines

174 to apply a proximity factor to determine adequate compensatory
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175 mitigation by using the following process:

176 1. A multiplier may not be applied for use of out-of-

177 service area credits located within the same regional watershed

178 as the proposed impacts.

1795 2. A 1.5 multiplier shall be applied for use of out-of-

180 service area credits located within a regional watershed

181 immediately adjacent to the regional watershed in which the

182| proposed impacts are located.

183 3. When credits are not available in the regional watershed

184 immediately adjacent to the regional watershed in which the

185| proposed impacts are located, an additional 0.50 multiplier

186| shall be applied for each additional regional watershed away

187 from the regional watershed immediately adjacent to the regional

188| watershed in which the proposed impacts are located.

189 4, An additional 0.75 multiplier shall be applied if the

190| mitigation used to offset impacts entails an out-of-kind

191 replacement which does not replace the same type of wetland or

192 surface water impacted.

193 (f) Use of the multipliers in subparagraphs (e)l., 2., 3.

194 and 4. meets the requirements of s. 373.414(8) (a) for addressing

195 cumulative impacts.

196 (g) Once a project applicant requests to use credits from a

197| mitigation bank outside the mitigation service area in which the

198| proposed impacts will occur, the department or the water

199| management district must contact all mitigation banks within a

200| mitigation service area encompassing the location of the

201| proposed impacts within 3 business days after the request from

202 the project applicant and request an accounting of available

203 credits, which may not include credits reserved for other
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project applicants. The mitigation banks contacted by the

department or the water management district shall provide such

accounting within 5 business days after the request. Upon

receipt of the accounting from the mitigation banks, the

department or the water management district shall determine if

sufficient credits exist to offset impacts associated with the

proposed project and notify the project applicant of such

determination. The applicant may rely on the determination from

the department or the water management district for a period of

1 year after such determination.

(h) Each mitigation bank in this state shall submit an

annual report to the department or the applicable water

management district with an accounting of the number and type of

credits that the mitigation bank has available for sale, but the

report may not include names of parties for which credits have

been reserved, if any, or the contract price paid for such

credits. The department and each water management district shall

compile such annual reports and provide an annual assessment of

the health of the state’s mitigation banking system to the

President of the Senate and the Speaker of the House of

Representatives.

Section 2. For the purpose of incorporating the amendment
made by this act to section 373.4136, Florida Statutes, in a
reference thereto, subsection (19) of section 373.403, Florida
Statutes, 1s reenacted to read:

373.403 Definitions.—When appearing in this part or in any
rule, regulation, or order adopted pursuant thereto, the
following terms mean:

(19) “Mitigation bank” means a project permitted under s.
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233 373.4136 undertaken to provide for the withdrawal of mitigation
234 credits to offset adverse impacts authorized by a permit under
235| this part.
236 Section 3. For the purpose of incorporating the amendment
237| made by this act to section 373.4136, Florida Statutes, in
238 references thereto, paragraph (b) of subsection (1), subsections
239 (3), (4), and (5), paragraphs (c) and (g) of subsection (6), and
240| paragraph (c) of subsection (8) of section 373.4135, Florida
241 Statutes, are reenacted to read:
242 373.4135 Mitigation banks and offsite regional mitigation.—
243 (1) The Legislature finds that the adverse impacts of
244 activities regulated under this part may be offset by the
245 creation, maintenance, and use of mitigation banks and offsite
246| regional mitigation. Mitigation banks and offsite regional
247 mitigation can enhance the certainty of mitigation and provide
248 ecological value due to the improved likelihood of environmental
249 success associated with their proper construction, maintenance,
250 and management. Therefore, the department and the water
251| management districts are directed to encourage the establishment
252 of private mitigation banks and offsite regional mitigation on
253 lands owned by a local government, when such lands are located
254 in a credit-deficient basin as defined in paragraph (8) (a) and
255 the proposed mitigation bank or offsite regional mitigation
256| would provide one or more of the deficient habitat type credits
257 described in subparagraph (8) (a)2. Mitigation banks and offsite
258 regional mitigation should emphasize the restoration and
259| enhancement of degraded ecosystems and the preservation of

260 uplands and wetlands as intact ecosystems rather than alteration

261 of landscapes to create wetlands. This is best accomplished
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through restoration of ecological communities that were
historically present.

(b) The Legislature recognizes the importance of mitigation
banks as an appropriate and allowable mitigation alternative to
permittee-responsible mitigation. However, the Legislature also
recognizes that certain timing and geographical constraints
could result in the unavailability of mitigation bank credits
for a certain project upon completion of the project’s
application. If state and federal mitigation credits are not
available to offset the adverse impacts of a project, a local
government may allow permittee-responsible mitigation consisting
of the restoration or enhancement of lands purchased and owned
by a local government for conservation purposes, and such
mitigation must conform to the permitting requirements of s.
373.4136. Except when a local government has allowed a public or
private mitigation project to be created on land it has
purchased for conservation purposes pursuant to this paragraph,
a governmental entity may not create or provide mitigation for a
project other than its own unless the governmental entity uses
land that was not previously purchased for conservation and
unless the governmental entity provides the same financial
assurances as required for mitigation banks permitted under s.
373.4136. This paragraph does not apply to:

1. Mitigation banks permitted before December 31, 2011,
under s. 373.4136;

2. Offsite regional mitigation areas established before
December 31, 2011, under subsection (6) or, when credits are not
available at a mitigation bank permitted under s. 373.4136,

mitigation areas created by a local government which were

Page 10 of 19

CODING: Words striekern are deletions; words underlined are additions.




291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

Florida Senate - 2025 SB 492

9-00543-25 2025492
awarded mitigation credits pursuant to the uniform mitigation
assessment method as provided in chapter 62-345, Florida
Administrative Code, under a permit issued before December 31,
2011;

3. Mitigation for transportation projects under ss.
373.4137 and 373.4139;

4. Mitigation for impacts from mining activities under s.
373.41492;

5. Mitigation provided for single-family lots or homeowners
under subsection (7);

6. Entities authorized in chapter 98-492, Laws of Florida;

7. Mitigation provided for electric utility impacts
certified under part II of chapter 403; or

8. Mitigation provided on sovereign submerged lands under
subsection (6).

(3) Nothing in this section or s. 373.4136 shall be
construed to eliminate or diminish any of the regulatory
requirements applicable to applicants seeking permits pursuant
to other provisions of this part.

(4) Except as otherwise provided herein, nothing in this
section or s. 373.4136 shall be construed to diminish or limit
the existing authority of the department, water management
districts, or local governments.

(5) Nothing in this section or s. 373.4136 shall be
construed to limit the consideration of forms of mitigation
other than mitigation banks and offsite regional mitigation.

(6) An environmental creation, preservation, enhancement,
or restoration project, including regional offsite mitigation

areas, for which money is donated or paid as mitigation, that is
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sponsored by the department, a water management district, or a
local government and provides mitigation for five or more
applicants for permits under this part, or for 35 or more acres
of adverse impacts, shall be established and operated under a
memorandum of agreement. The memorandum of agreement shall be
between the governmental entity proposing the mitigation project
and the department or water management district, as appropriate.
Such memorandum of agreement need not be adopted by rule. For
the purposes of this subsection, one creation, preservation,
enhancement, or restoration project shall mean one or more
parcels of land with similar ecological communities that are
intended to be created, preserved, enhanced, or restored under a
common scheme.

(c) At a minimum, the memorandum of agreement must address
the following for each project authorized:

1. A description of the work that will be conducted on the
site and a timeline for completion of such work.

2. A timeline for obtaining any required environmental
resource permit.

3. The environmental success criteria that the project must
achieve.

4. The monitoring and long-term management requirements
that must be undertaken for the project.

5. An assessment of the project in accordance with s.
373.4136(4) (a)-(i), until the adoption of the uniform wetland
mitigation assessment method pursuant to s. 373.414(18).

6. A designation of the entity responsible for the
successful completion of the mitigation work.

7. A definition of the geographic area where the project
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may be used as mitigation established using the criteria of s.
373.4136(6) .

8. Full cost accounting of the project, including annual
review and adjustment.

9. Provision and a timetable for the acquisition of any
lands necessary for the project.

10. Provision for preservation of the site.

11. Provision for application of all moneys received solely
to the project for which they were collected.

12. Provision for termination of the agreement and
cessation of use of the project as mitigation if any material
contingency of the agreement has failed to occur.

(g) The provisions of this subsection shall not apply when
the department, water management district, or local government
establishes, or contracts with a private entity to establish, a
mitigation bank permitted under s. 373.4136. The provisions of
this subsection shall not apply to other entities that establish
offsite regional mitigation as defined in this section and s.
373.403.

(8) It is the intent of the Legislature to allow limited
use of local government land, including lands acquired for
conservation, for private sector mitigation banks, provided that
the private mitigation banks are located in credit-deficient
basins and would produce the habitat type credits that are
unavailable or insufficient in such basins. As used in this
subsection, the term “local government” includes a county,
municipality, or special district as those terms are defined in
s. 165.031. This subsection does not apply to lands owned by the

state or a water management district.
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378 (c) If such a mitigation bank is to be established and
379 operated on local government land, the local government and
380| private applicant must enter into a use agreement that meets the
381 requirements of this paragraph and that requires the private
382 applicant to establish and operate the mitigation bank in
383 conformance with the permitting requirements of s. 373.4136, and
384 the rules adopted thereunder. The use agreement must:
385 1. Include a requirement that the local government
386 landowner assume the role of long-term steward of the property,
387 and state that the landowner will grant a conservation easement
388 or substantially similar recordable instrument pursuant to s.
389 704.06, in favor of the permitting agency, if a conservation
390 easement or substantially similar recordable instrument
391 acceptable to the permitting agency does not already exist; and
392 2. 1Include a requirement for the private applicant to do
393| all of the following:
394 a. Provide bid and performance security instruments for a
395 minimum of 5 percent of the total bid amount, to ensure that a
396| wuse agreement with the local government is executed and a
397! mitigation bank permit is applied for by the private applicant.
398 b. Operate and maintain the mitigation bank until final
399| permit success criteria are met, as permitted by the department
400 or water management district.
401 c. Agree to establish financial assurance for long-term
402 management in an amount agreeable to the local government
403 landowner and as provided for in rules adopted pursuant to this
404 section and s. 373.4136, for use by the local government as the

405 long-term steward of the land, after the mitigation bank final

406| environmental resource permit success criteria are met. The
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private sector applicant may also use an endowment to provide
financial assurances.

d. Acknowledge that denial of the state mitigation bank
permit application will terminate the use agreement.

e. Acknowledge that failure to obtain the mitigation bank
permit within 2 years after the use agreement execution date
will terminate the use agreement, unless it is extended for good
cause by the local government.

Section 4. For the purpose of incorporating the amendment
made by this act to section 373.4136, Florida Statutes, in a
reference thereto, section 373.41365, Florida Statutes, 1is
reenacted to read:

373.41365 Adoption and modification of rules to ensure
financial assurances for long-term management of mitigation
under ss. 373.4136 and 373.414.—The Department of Environmental
Protection shall adopt and modify rules adopted pursuant to ss.
373.4136 and 373.414 to ensure that required financial
assurances are equivalent and sufficient to provide for the
long-term management of mitigation permitted under ss. 373.4136
and 373.414. The department, in consultation with the water
management districts, shall include the rulemaking required by
this section in existing active rulemaking, or shall complete
rule development by June 30, 2023.

Section 5. For the purpose of incorporating the amendment
made by this act to section 373.4136, Florida Statutes, in a
reference thereto, paragraph (b) of subsection (1) of section
373.414, Florida Statutes, is reenacted to read:

373.414 Additional criteria for activities in surface

waters and wetlands.—
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(1) As part of an applicant’s demonstration that an
activity regulated under this part will not be harmful to the
water resources or will not be inconsistent with the overall
objectives of the district, the governing board or the
department shall require the applicant to provide reasonable
assurance that state water quality standards applicable to
waters as defined in s. 403.031 will not be violated and
reasonable assurance that such activity in, on, or over surface
waters or wetlands, as delineated in s. 373.421(1), is not
contrary to the public interest. However, if such an activity
significantly degrades or is within an Outstanding Florida
Water, as provided by department rule, the applicant must
provide reasonable assurance that the proposed activity will be
clearly in the public interest.

(b) If the applicant is unable to otherwise meet the
criteria set forth in this subsection, the governing board or
the department, in deciding to grant or deny a permit, must
consider measures proposed by or acceptable to the applicant to
mitigate adverse effects that may be caused by the regulated
activity. Such measures may include, but are not limited to,
onsite mitigation, offsite mitigation, offsite regional
mitigation, and the purchase of mitigation credits from
mitigation banks permitted under s. 373.4136. It is the
responsibility of the applicant to choose the form of
mitigation. The mitigation must offset the adverse effects
caused by the regulated activity.

1. The department or water management districts may accept
the donation of money as mitigation only where the donation is

specified for use in a duly noticed environmental creation,
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preservation, enhancement, or restoration project, endorsed by
the department or the governing board of the water management
district, which offsets the impacts of the activity permitted
under this part. However, this subsection does not apply to
projects undertaken pursuant to s. 373.4137 or chapter 378.
Where a permit is required under this part to implement any
project endorsed by the department or a water management
district, all necessary permits must have been issued prior to
the acceptance of any cash donation. After the effective date of
this act, when money is donated to either the department or a
water management district to offset impacts authorized by a
permit under this part, the department or the water management
district shall accept only a donation that represents the full
cost to the department or water management district of
undertaking the project that is intended to mitigate the adverse
impacts. The full cost shall include all direct and indirect
costs, as applicable, such as those for land acquisition, land
restoration or enhancement, perpetual land management, and
general overhead consisting of costs such as staff time,
building, and vehicles. The department or the water management
district may use a multiplier or percentage to add to other
direct or indirect costs to estimate general overhead.
Mitigation credit for such a donation may be given only to the
extent that the donation covers the full cost to the agency of
undertaking the project intended to mitigate the adverse
impacts. However, nothing herein may be construed to prevent the
department or a water management district from accepting a
donation representing a portion of a larger project, provided

that the donation covers the full cost of that portion and
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494| mitigation credit is given only for that portion. The department
495 or water management district may deviate from the full cost
496| requirements of this subparagraph to resolve a proceeding
497| Dbrought pursuant to chapter 70 or a claim for inverse
498 condemnation. Nothing in this section may be construed to
499| require the owner of a private mitigation bank, permitted under
500 s. 373.4136, to include the full cost of a mitigation credit in
501 the price of the credit to a purchaser of said credit.

502 2. The department and each water management district shall
503 report by March 1 of each year, as part of the consolidated

504 annual report required by s. 373.036(7), all cash donations

505 accepted under subparagraph 1. during the preceding water

506| management district fiscal year for wetland mitigation purposes.
507 The report must exclude those contributions pursuant to s.

508 373.4137. The report must include a description of the endorsed
509| mitigation projects and, except for projects governed by s.

510 373.4135(6), must address, as applicable, success criteria,

511| project implementation status and timeframe, monitoring, long-
512 term management, provisions for preservation, and full cost

513| accounting.

514 3. If the applicant is unable to meet water quality

515 standards because existing ambient water quality does not meet
516 standards, the governing board or the department must consider
517| mitigation measures proposed by or acceptable to the applicant
518 that cause net improvement of the water quality in the receiving
519| body of water for those parameters which do not meet standards.
520 4. If mitigation requirements imposed by a local government

521 for surface water and wetland impacts of an activity regulated

522| under this part cannot be reconciled with mitigation
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523 requirements approved under a permit for the same activity
524 issued under this part, including application of the uniform
525| wetland mitigation assessment method adopted pursuant to
526| subsection (18), the mitigation requirements for surface water
527 and wetland impacts are controlled by the permit issued under
528 this part.
529 Section 6. This act shall take effect July 1, 2025.
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