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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1291 (2020)
Amendment No.

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (Y/n)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION _ (Y/N)

FATLED TO ADOPT _ (Y/N)

WITHDRAWN _ (Y/N)

OTHER L

Committee/Subcommittee hearing bill: Commerce Committee

Representative Anderson offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (a) of subsection (7) of section
409.910, Florida Statutes, is amended to read:

409.910 Responsibility for payments on behalf of Medicaid-
eligible persons when other parties are liable.—

(7) The agency shall recover the full amount of all
medical assistance provided by Medicaid on behalf of the
recipient to the full extent of third-party benefits.

(a) Recovery of such benefits shall be collected directly
from:

1. Any third party;
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2. The recipient or legal representative, if he or she has
received third-party benefits;

3. The provider of a recipient's medical services if
third-party benefits have been recovered by the provider;
notwithstanding any provision of this section, to the contrary,
however, no provider shall be required to refund or pay to the
agency any amount in excess of the actual third-party benefits
received by the provider from a third-party payor for medical
services provided to the recipient; er

4. Any person who has received the third-party benefits;

5. The Florida Birth-Related Neurological Injury

Compensation Association for plan participant costs incurred

under s. 766.31.

The provisions of this subsection do not apply to any proceeds
received by the state, or any agency thereof, pursuant to a
final order, judgment, or settlement agreement, in any matter in
which the state asserts claims brought on its own behalf, and
not as a subrogee of a recipient, or under other theories of
liability. The provisions of this subsection do not apply to any
proceeds received by the state, or an agency thereof, pursuant
to a final order, judgment, or settlement agreement, in any
matter in which the state asserted both claims as a subrogee and

additional claims, except as to those sums specifically
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identified in the final order, Jjudgment, or settlement agreement
as reimbursements to the recipient as expenditures for the named
recipient on the subrogation claim.

Section 2. Section 766.302, Florida Statutes, is amended
to read:

766.302 Definitions; ss. 766.301-766.316.—As used in ss.
766.301-766.316, the term:

(1) "Actuarially sound" means that the total plan assets

available to fund future liabilities are equal to or greater

than 90 percent of the present value of total estimated

liabilities excluding any risk margin.

(2)44» "Administrative law judge" means an administrative
law judge appointed by the division.

(3)++> "Association" means the Florida Birth-Related
Neurological Injury Compensation Association established in s.
766.315 to administer the Florida Birth-Related Neurological
Injury Compensation Plan and the plan of operation established
in s. 766.314.

(4)+42> "Birth-related neurological injury" means injury to
the brain or spinal cord of a live infant weighing at least
2,500 grams for a single gestation or, in the case of a multiple
gestation, a live infant weighing at least 2,000 grams at birth
caused by oxygen deprivation or mechanical injury occurring in
the course of labor, delivery, or resuscitation in the immediate

postdelivery period in a hospital, which renders the infant
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permanently and substantially mentally and physically impaired.
This definition shall apply to live births only and does shai®
not include disability or death caused by genetic or congenital
abnormality.

(5)43)> "Claimant" means any person who files a claim

pursuant to s. 766.305 fer—eempensatiorn for a birth-related

neurological injury to an infant. Such a claim may be filed by
any legal representative on behalf of an injured infant; and, in
the case of a deceased infant, the claim may be filed by an
administrator, personal representative, or other legal
representative thereof.

(6)+45» "Division" means the Division of Administrative
Hearings of the Department of Management Services.

(7)4% "Family member" means a father, mother, or legal

guardian.

(8)+8)r "Family residentiat—oreustedial care" means care
normally rendered by trained professional attendants which is
beyond the scope of child care duties, but which is provided by

family members. Family members who provide nonprofessional

residentiat—oreustedial care may not be compensated under this
act for care that falls within the scope of child care duties
and other services normally and gratuitously provided by family

members. Family residential—eoer—eustedial care shall be performed

only at the direction and control of a physician when such care

is medically necessary. Reasenrablecharges—for expenses—for
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116| the birth-related neurological injury compensation plan for the
117 year in which the injury occurred. Such term does shald not

118 apply to any physician who practices medicine as an officer,
119| employee, or agent of the Federal Government.

120 (13)+48» "Plan" means the Florida Birth-Related

121| Neurological Injury Compensation Plan established under s.

122 766.303.

123 (14) "Risk margin" means an additional, explicit allowance

124 above the best-estimate reserve to reflect uncertainty in future

125| claim payments, including variation in claimant life expectancy

126 and the number and cost of pending or unreported claims. The

127 risk margin is not included in the reserve amount used to

128 calculate the funding ratio.

129 Section 3. Section 766.303, Florida Statutes, is amended
130 to read:

131 766.303 Florida Birth-Related Neurological Injury

132| Compensation Plan; exclusiveness of remedy.—

133 (1) There is established the Florida Birth-Related

134| Neurological Injury Compensation Plan for the purpose of

135| providing compensation, irrespective of fault, for birth-related
136| neurological injuries #imjwry—etaims. Such plan shall apply to
137 births occurring on or after January 1, 1989, and shall be

138 administered by the Florida Birth-Related Neurological Injury

139| Compensation Association.
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(2) The rights and remedies granted by this plan on
account of a birth-related neurological injury shall exclude all
other rights and remedies of such infant, her or his personal

representative, family members parents, dependents, and next of

kin, at common law or otherwise, against any person or entity
direetdy involved with the labor, delivery, or immediate
postdelivery resuscitation during which such injury occurs,
arising out of or related to a medical negligence claim with
respect to such injury; except that a civil action may shai+ not
be foreclosed where there is clear and convincing evidence of
bad faith or malicious purpose or willful and wanton disregard
of human rights, safety, or property, provided that such suit is
filed prior to and in lieu of payment of an award under ss.
766.301-766.316. Such suit shall be filed before the award of
the division becomes conclusive and binding as provided for in
s. 766.311.

(3) Sovereign immunity is hereby waived on behalf of the
Florida Birth-Related Neurological Injury Compensation
Association solely to the extent necessary to assure payment of
compensation as provided in s. 766.31.

(4) The association shall administer the plan in a manner
that promotes and protects the health and best interests of
participants ekhitdrern with birth-related neurological injuries.

Section 4. Subsections (1) and (3) of section 766.305,

Florida Statutes, are amended to read:

635371 - hl291-strike.docx
Published On: 2/25/2026 8:15:02 PM

Page 7 of 41




165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188

COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1291 (2020)
Amendment No.

766.305 Filing of claims and responses; medical
disciplinary review.—

(1) All claims filed fer—eeompensation under the plan must
shkatt commence by the claimant filing with the division a

(a) The name and address of the legal representative and
the basis for her or his representation of the injured infant.

(b) The name and address of the injured infant.

(c) The name and address of any physician providing
obstetrical services who was present at the birth and the name
and address of the hospital at which the birth occurred.

(d) A description of the disability for which the claim is
made.

(e) The time and place the injury occurred.

(f) A brief statement of the facts and circumstances

surrounding the injury and giving rise to the claim.

(3) The claimant shall furnish to the FleridaBirth
Retated Nevrotogicatl Iniury CompensSation association the
following information, which must be filed with the association
within 10 days after the filing of the petition as set forth in
subsection (1):

(a) All available relevant medical records relating to the

birth-related neurological injury and a list identifying any
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189| unavailable records known to the claimant and the reasons for
190 the records' unavailability.

191 (b) Appropriate assessments, evaluations, and prognoses
192 and such other records and documents as are reasonably necessary
193 for the determination of the amount of compensation to be paid
194 to, or on behalf of, the injured infant on account of the birth-
195| related neurological injury.

196 (c) Documentation of expenses and services incurred to

197 date which identifies any payment made for such expenses and

198 services and the payor.

199 (d) Documentation of any applicable private or

200| governmental source of services or reimbursement relative to the
201 impairments.

202
203 The information required by paragraphs (a)-(d) shall remain

204 confidential and exempt under the provisions of s. 766.315(6) (b)

205| B+—F663F55)Hb).

206 Section 5. Paragraph (a) of subsection (1) of section

207 766.309, Florida Statutes, is amended to read:

208 766.309 Determination of claims; presumption; findings of
209 administrative law judge binding on participants.—

210 (1) The administrative law judge shall make the following
211 determinations based upon all available evidence:

212 (a) Whether the injury claimed is a birth-related

213 neurological injury. If the claimant has demonstrated, to the
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satisfaction of the administrative law judge, that the infant
has sustained a brain or spinal cord injury caused by oxygen
deprivation or mechanical injury and that the infant was thereby
rendered permanently and substantially mentally and physically
impaired, a rebuttable presumption shall arise that the injury
is a birth-related neurological injury as defined in s. 766.302

5+—FH66-3022).

Section 6. Section 766.31, Florida Statutes, is amended to

read:

766.31 Administrative law judge awards for birth-related
neurological injuries; notice of award.—

(1) Upon determining that an infant has sustained a birth-
related neurological injury and that obstetrical services were
delivered by a participating physician at the birth, the
administrative law judge shall make an award providing
compensation for the following items relative to such injury:

(a) Actual expenses incurred since the date of birth for

medically necessary and reasonable:

1. Medical and hospital care and services.+

Habilitative services. and—trainingy

Dental services.

Family xreszdential—or—eustedial care.+

Facility care. Prefessienal—reszdential;——and

Nursing and home health eustediadt care. ahd——serviece;
for—mediecalttyneecessary Drugs.s

‘q o o ‘b w ‘N

635371 - hl291-strike.docx

Published On: 2/25/2026 8:15:02 PM
Page 10 of 41




239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263

635371

COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1291 (2026)

Amendment No.

Special eguilpment .—and—faecitities—and
p 7 7

© ]

for Related travel.

Supplies.

10.
(b) At a minimum,

compensation must be provided for the

following medically necessary, as applicable, and reasonable

actual expenses:

«««««« 1 berefi

+
orrrroao L oCTIrc T T C

1. Psychotherapeutic services for A—+tetat

relatives who have resided ¥eside with the participant, which

are infant—for psychotherapeuvtie—serviees obtained from a
psychiatrist licensed under chapter 458 or chapter 459, a

provider providers licensed under chapter 490 or chapter 491

or

A

a psychiatrist or provider who has equivalent licensure by

another jurisdiction. This benefit for such family members and

relatives shall be up to a total of $10,000 annually during the

participant's lifetime and up to a total of $20,000 subsequent

to the participant's death.

2. For the life of the participant ehitd, providing family

with a reliable method of

members parents—orlegalt

P i 2
N R

N Y SR S D NI =
l—.LCALlthJU.L COOCTITUIT -

transporting

WEW ol . ] - ¥’ . . il
to—aeecommodate the participant's wheelchair and medically

necessary equipment ehild'ls—needs—when—+tbecomes—medically

of the participant and

o
2 & R
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et o] Fao 4 P - S RPN, A
- %U_LJ_ A\ 8 [ S N CIT ULJ S E S S ) o

yite= The plan may not limit such

transportation assistance based on the participant's ehild's age

or weight. The plan must replace any vehicle wams purchased by

the plan every 7 years or 150,000 miles, whichever comes first.
3. Housing assistance of up to $100,000 for the life of

the participant ehitd, including, but not limited to, a down

payment on a new home, moving expenses, and home construction

and modification costs.

4. Legal costs associated with establishing and

maintaining guardianship for a participant.

(c)l1. The costs of a health insurance policy or contract

that provides major medical or similar comprehensive health

coverage for the participant obtained pursuant to subsection

(3), including, but not limited to, the premium and out-of-

pocket costs. For participants enrolled in the state Medicaid

program, the plan must reimburse fee-for-service paid claims and

capitation payments, as applicable, for services provided to

such participants pursuant to this section and for the

administrative and support costs associated with the provided

medical assistance. Such funds shall be credited to the Agency

for Health Care Administration's Medical Care Trust Fund.

2. By December 31, 2026, the plan shall reimburse any

participant for reasonable, medically necessary care received by

the participant on or before June 30, 2026, which was reduced or

not paid by the plan because such participant did not have
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health coverage.

(d) 4> However, the following expenses are not subject to

compensation:

1. Expenses for items or services that the participant

infant has received, or 1s entitled to receive, under the laws
of any state or the Federal Government, except to the extent
such exclusion may be prohibited by federal law.

2. Expenses for items or services that the participant

iafant has received, or is contractually entitled to receive,
from any prepaid health plan, health maintenance organization,
or other private insuring entity.

3. Expenses for which the participant imnfant has received

reimbursement, or for which the participant 4nrfanrt is entitled

to receive reimbursement, under the laws of any state or the
Federal Government, except to the extent such exclusion may be
prohibited by federal law.

4. Expenses for which the participant imfamt has received

reimbursement, or for which the participant 4nfant is

contractually entitled to receive reimbursement, pursuant to the
provisions of any health or sickness insurance policy or other
private insurance program.

5. Expenses for nursing, home health care, or family care

provided while care and supervision of the participant is

simultaneously being provided by another person or entity.
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313 (e) Notwithstanding subparagraphs (d)2. and 4., the plan

314| may provide compensation for a medically necessary expense when

315 coverage secured under subsection (3) would not adequately meet

316| the participant's needs, would involve significant disruption in

317 continuity of care, or would be significantly burdensome to

318 access, provided the expense otherwise meets the requirements of
319| ss. 766.301-766.316.
320 (f)4e)> Expenses included under paragraphs paragraph (a)

321 and (b) are limited to reasonable charges prevailing in the same
322 community for similar treatment of injured persons when such
323 treatment is paid for by the injured person.

324 (h)l. A family member TFheparents—eor tegalguardians

325 receiving benefits under the plan may file a petition with the

326| division efAdministrativeHearings to dispute the amount of

327 actual expenses reimbursed or a denial of reimbursement.

328 2. In the case of an alleged overpayment of an expense

329| reimbursement by the association to a family member, if the

330 family member does not agree that an overpayment has occurred,

331 the association may file a petition for division review of the

332 overpayment for a determination of the amount, if any, to be

333 recouped by the association.

334 (h)1l.4eh34=a+ Periodic payments of an award to the family
335| members parents—erJtegal—guardians of the participant infant
336| feound—teohave sustained o birth—-related neurelogical Iniurys

337 which award may not exceed $100,000. However, at the discretion
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Bill No. CS/HB 1291 (2020)
Amendment No.

determining an award for attorney attermey's fees, the
administrative law judge shall consider the following factors:

1. The time and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform
the legal services properly.

2. The fee customarily charged in the locality for similar
legal services.

3. The time limitations imposed by the claimant or the
circumstances.

4. The nature and length of the professional relationship
with the claimant.

5. The experience, reputation, and ability of the lawyer or
lawyers performing services.

6. The contingency or certainty of a fee.

If there is Sheutd—therebe a final determination of

compensability, and the claimants accept an award under this
section, the claimants shall a¥e not be liable for any expenses,
including attorney fees, incurred in connection with the filing
of a claim under ss. 766.301-766.316 other than those expenses
awarded under this section.

(2) The award shall require the immediate payment of
expenses previously incurred and shall require that future

expenses be paid as incurred.
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387 (3) A family member must continuously maintain

388| comprehensive major medical health coverage for the participant.

389 (a) If the participant does not have such coverage at the

390 time of entry of a final order by an administrative law judge

391| approving a claim for compensation, the family member must

392 obtain coverage within 60 days after entry of such order or

393| apply for Medicaid coverage within 30 days after entry of such
394 order.

395 (b) TIf the participant is determined to be ineligible for

396| Medicaid, the family member must obtain other coverage within 60

397| days after receiving the Medicaid application denial.

398 (c) A family member of an individual who is a participant

399 on June 30, 2026, must obtain the required coverage for the

400| participant by January 1, 2027.

401 (4)43> A copy of the award shall be sent immediately by
402 registered or certified mail to each person served with a copy
403 of the petition under s. 766.305(2).

404 Section 7. Section 766.314, Florida Statutes, is amended
405 to read:

406 766.314 Assessments; plan of operation.—

407 (1) The assessments established pursuant to this section
408 shall be used to finance the Florida Birth-Related Neurological
409 Injury Compensation Plan.

410 (2) The assessments and appropriations dedicated to the

411| plan shall be administered by the Florida Birth-Related
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(20206)

Neurological Injury Compensation Association established in s.

766.315, in accordance with

On r I Ta21 <z 1 10909
a 1 S O M A g W ooy =T7 Epwavav)

association shall submit to

the following requirements:

~ The directors of the

the office Department—ofInsurance

for review and approval a plan of operation and any amendment

thereto which shall provide for the efficient administration of

the plan and for prompt processing of claims against and awards

made on behalf of the plan.

provision for:

1. Establishment of necessary facilities;

2. Management of the funds collected on behalf of the

plan;

3. Processing of claims against the plan;

4. Assessment of the persons and entities listed in

(4) and (7)

subsections
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5. A fraud and overpayment prevention and detection

program; and

6.5+ Any other matters necessary for the efficient

operation of the birth-related neurological injury compensation

plan.
(b)

directors of the plan,

Amendments to the plan of operation may be made by the

subject to the approval of the office ef
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437 (3) All assessments shall be deposited with the Flerida
438| Birth-Relaoted Neuvrological Injury Compensation association. The
439| funds collected by the association and any income therefrom

440 shall be disbursed only for the payment of awards under ss.

441 766.301-766.316 and for the payment of the reasonable expenses
442 of administering the plan.

443 (4) The following persons and entities shall pay into the

444 association assessments as follows an—initiatassessment—in

o]
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988+ Each hospital licensed

| |
y T

B
)
i

A\

447 under chapter 395 shall pay an imitiat assessment of $50 per

448 infant delivered in that +he hospital during—theprior—ecaltendar
449| sxear, as reported to the Agency for Health Care Administration;
450| provided, however, that a hospital owned or operated by the

451 state or a county, special taxing district, or other political

452 subdivision of the state shall not be required to pay £he

453 initiatl—assessment—or any assessment required by this subsection

454| or subsection (7) +5). The term "infant delivered" includes live
455 births and not stillbirths, but the term does not include

456 infants delivered by employees or agents of the board of

457 trustees of a state university, those born in a teaching

458| hospital as defined in s. 408.07, or those born in a teaching
459| hospital as defined in s. 395.806 that have been deemed by the

460 association as being exempt from assessments since fiscal year

461 1997 to fiscal year 2001. The 4mitiat assessment and any
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Bill No. CS/HB 1291 (2020)
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462 assessment imposed pursuant to subsection (7) +5) may not

463 include any infant born to a charity patient (as defined by rule
464| of the Agency for Health Care Administration) or born to a

465| patient for whom the hospital receives Medicaid reimbursement,
466| 1if the sum of the annual charges for charity patients plus the
467 annual Medicaid contractuals of the hospital exceeds 10 percent
468 of the total annual gross operating revenues of the hospital.
469| The hospital is responsible for documenting, to the satisfaction
470 of the association, the exclusion of any birth from the

471 computation of the assessment. Upon demonstration of financial
472| need by a hospital, the association may provide for installment

473| payments of assessments.

474 2. Assessments are due, and hospitals shall pay, all

475 assessments required under this section by December 31 of the

476 calendar year immediately subsequent to the birth year.

477 (b)l.a. oOnp—erbeforeOetober—35—3988+ All physicians

478 licensed pursuant to chapter 458 or chapter 459 as—ef Oectober 1
479| 3888, other than participating physicians, shall be assessed an
480| annual imitial assessment of $250.+

481 b. Payment for all assessments required under this

482| paragraph is due on or before December 31 of each year whieh
483| must—Pbepaidrneo—Ttater—than Peecember—+—3+988.

484 2—Any—suchphysiceian—who beecomes—Iicensed after September
485 7 7 7 7
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2.4~ However, if the physician is a physician specified in
this subparagraph, the assessment is not applicable:

a. A resident physician, assistant resident physician, or
intern in an approved postgraduate training program, as defined
by the Board of Medicine or the Board of Osteopathic Medicine by
rule;

b. A retired physician who has withdrawn from the practice
of medicine but who maintains an active license as evidenced by
an affidavit filed with the Department of Health. Prior to
reentering the practice of medicine in this state, a retired
physician as herein defined must notify the Board of Medicine or
the Board of Osteopathic Medicine and pay the appropriate
assessments pursuant to this section;

c. A physician who holds a limited license pursuant to s.
458.317 and who is not being compensated for medical services;

d. A physician who is employed full time by the United
States Department of Veterans Affairs and whose practice 1is
confined to United States Department of Veterans Affairs
hospitals; or

e. A physician who is a member of the Armed Forces of the

United States and who meets the requirements of s. 456.024.
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f. A physician who is employed full time by the State of
Florida and whose practice is confined to state-owned
correctional institutions, a county health department, or state-
owned mental health or developmental services facilities, or who
is employed full time by the Department of Health.

(c)l. ©On—-orbeforeDPecember—17—1988+ Each physician

licensed pursuant to chapter 458 or chapter 459 who wishes to
participate in the Florida Birth-Related Neurological Injury
Compensation Plan and who otherwise qualifies as a participating
physician under ss. 766.301-766.316 shall pay an annual dnitialt

assessment of $5,000 and any assessment required under paragraph

(7) (d), 1f assessed. However, if the physician is either a

resident physician, assistant resident physician, or intern in
an approved postgraduate training program, as defined by the
Board of Medicine or the Board of Osteopathic Medicine by rule,
and is supervised in accordance with program requirements
established by the Accreditation Council for Graduate Medical
Education or the American Osteopathic Association by a physician
who is participating in the plan, such resident physician,
assistant resident physician, or intern is deemed to be a
participating physician without the payment of the assessment.
Participating physicians also include any employee of the board
of trustees of a state university who has paid the assessment

required by this paragraph and, if assessed, paragraph (7) (d)

+5)++a), and any certified nurse midwife supervised by such
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employee. Participating physicians include any certified nurse
midwife who has paid 50 percent of the physician assessment

required by this paragraph and, if assessed, paragraph (7) (d),

+5)++4=)> and who is supervised by a participating physician who
has paid the assessment required by this paragraph and, if
assessed, paragraph (7) (d) +53+4=)>. Supervision for nurse
midwives shall require that the supervising physician will be
easily available and have a prearranged plan of treatment for
specified patient problems which the supervised certified nurse

midwife may carry out in the absence of any complicating
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2. Payment of assessments required by this paragraph is

due on or before December 31 of each year for qualification as a

participating physician during the next calendar year. If

payment of the assessments is received by the association on or

before January 31 of any calendar year, the physician shall

qualify as a participating physician for that entire calendar

year. If the payment is received after January 31, the physician

shall qualify as a participating physician for that calendar
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year only from the date the payment was received by the

association.

(d) Any hospital located in a county with a population in
excess of 1.1 million as of January 1, 2003, as determined by
the Agency for Health Care Administration under the Health Care

Responsibility Act, may elect to pay the assessments required by

paragraph (c) fee for the participating physician and the

certified nurse midwife if the hospital first determines that
the primary motivating purpose for making such payment is to
ensure coverage for the hospital's patients under the provisions
of ss. 766.301-766.316; however, no hospital may restrict any
participating physician or nurse midwife, directly or

indirectly, from being on the staff of hospitals other than the

staff of the hospital making the payment. Each hespitatshatt
p g pay P
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1291 (2020)
Amendment No.

association is entitled to an award of attorney fees, costs, and
interest upon the entry of a judgment against a physician for
failure to pay such assessment, with such interest accruing
until paid. Notwithstanding chapters 47 and 48, the association
may file such suit in either Leon County or the county of the
residence of the defendant. The association shall notify the
Department of Health and the applicable board of any unpaid
final judgment against a physician within 7 days after the entry
of final judgment.

2. The Department of Health, upon notification by the
association that an assessment has not been paid and that there
is an unsatisfied judgment against a physician, shall refuse to
renew any license issued to such physician under chapter 458 or
chapter 459 until the association notifies the Department of
Health that the judgment is satisfied in full.

(c) The Agency for Health Care Administration shall, upon
notification by the association that an assessment has not been
timely paid, enforce collection of such assessments required to
be paid by hospitals pursuant to ss. 766.301-766.316. Failure of
a hospital to pay such assessment is grounds for disciplinary
action pursuant to s. 395.1065 notwithstanding any law to the
contrary.

(6)+%(a) Within 60 days after a claim is filed, the
association shall estimate the present value of the total cost

of the claim, including the estimated amount to be paid to the
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1291 (2020)
Amendment No.

686 claimant, the claimant's attorney, the attorney's fees of the
687| association incident to the claim, and any other expenses that
688 are reasonably anticipated to be incurred by the association in
689| connection with the adjudication and payment of the claim. For
690| purposes of this estimate, the association should include the
691| maximum benefits for noneconomic damages.

692 (b) The association shall revise these estimates quarterly
693| based upon the actual costs incurred and any additional

694 information that becomes available to the association since the
695 last review of this estimate. The estimate shall be reduced by
696 any amounts paid by the association that were included in the

697 current estimate. The association must submit such quarterly

698 estimates to the office within 10 business days after

699| completion.

700 (c) After the revisions of estimates required under

701| paragraph (b), each quarter, the association shall calculate

702| whether the plan is actuarially sound. If the association's

703| calculation indicates that the plan is not actuarially sound,

704 the association shall immediately notify the office as described

705 in subsection (7). The office must review the association's

706 calculations and, within 60 days after the association's

707 notification, determine whether to initiate an actuarial

708 valuation as described in subsection (7), and notify the

709 association of its determination. At a minimum, the office shall

710| make its determination based on the degree to which the
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return to actuarial soundness before the next biennial review.

Iz 13
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O o T A& G R W § & iy

A3 ran Srama iama
o CTT I LT 11T

(b) TIf the office determines that the plan lacks adequate

cash flow for the following fiscal year pursuant to the review

the office shall authorize a transfer of up to

in paragraph (a),

$20 million from the Insurance Regulatory Trust Fund to the

association within 30 calendar days.

(c)4k)r If the office ef—TImsuraneceRegultatiern finds that the

plan is not likely to return to actuarial soundness before the

next biennial review pursuant to the review in paragraph (a),

the office shall, within 60 calendar days after this finding,

order one or more of the following actions:

(4) (a)
by an amount not exceeding 100
(4) (a)

that is calculated to generate a total amount no greater

1. 1Increase the assessments specified in paragraphs

and (c) on a proportional basis,

percent of the applicable assessment in paragraphs and

(c),

than the amount required to maintain the plan on an actuarially

sound basis.

2. If actuarial soundness cannot be achieved after using

the remedy in subparagraph 1., increase the assessments

(4) (b)

specified in paragraph on a proportional basis, by an

- hl291-strike.docx
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Amendment No.

785| amount not exceeding 100 percent of the assessment in paragraph

786 (4) (b), that is calculated to generate a total amount no greater

787| than the amount required to maintain the plan on an actuarially

788 sound basis.

789 3. If actuarial soundness cannot be achieved after using

790 the remedies in subparagraphs 1. and 2., require each entity

791 licensed to issue casualty insurance as defined in s.

792 624.605(1) (b), (k), and (g) to pay into the association an

793 annual assessment that is calculated to generate a total amount

794| no greater than the amount required to achieve actuarial

795 soundness of the plan within 5 years after the date of the

796 order, subject to the limitations of this subparagraph.

797 a. These assessments shall be made on the basis of net

798| direct premiums written for the business activity which forms

799| the basis for each such entity's inclusion as a funding source

800 for the plan in the state during the prior year ending December

801 31, as reported to the office, and shall be in the proportion

802 that the net direct premiums written by each carrier on account

803| of the business activity forming the basis for its inclusion in

804 the plan bears to the aggregate net direct premiums for all such

805| Dbusiness activity written in this state by all such entities.

806 b. No entity shall be individually liable for an annual

807 assessment in excess of 0.25 percent of that entity's net direct

808| premiums written.
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809 c. Casualty insurance carriers shall be entitled to

810 recover their assessments through a surcharge on future

811| policies, a rate increase applicable prospectively, or a

812 combination of the two.

813 d. An assessment under this subparagraph must not extend 5

814 years after the date of the order.

815 (d) If the office finds that the plan is not actuarially

816 sound pursuant to the review in paragraph (a), the plan shall

817| provide the office with quarterly reports projecting the plan's

818 financial health and, if assessments were ordered by the office

819 under this paragraph, projected revenues for such assessments.

820 (e) If the association finds that the plan is not

821 actuarially sound and the remedies provided under subsection (7)

822 are insufficient to reestablish the actuarial soundness of the

823| plan, the association shall, within 60 days after such finding,

824 notify the Governor, the President of the Senate, the Speaker of

825 the House of Representatives, and the office. If the plan issues

826| the notice, the association may not accept any new claims

827| without express authority from the Legislature. This paragraph

828| does not preclude the association from accepting any claim if

829| the injury occurred 18 months or more before the effective date

830 of this suspension.

831 (f) If any person is precluded from asserting a claim

832 against the association because of paragraph (e), the plan shall

833| not constitute the exclusive remedy for such person, his or her
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Section 8. Present subsections (5) through (8) of section
766.315, Florida Statutes, are redesignated as subsections (6)
through (9), respectively, a new subsection (5) is added to that
section, and subsection (1), paragraph (e) of present subsection
(5), and present subsections (7) and (8) of that section are
amended to read:

766.315 Florida Birth-Related Neurological Injury

Compensation Association; board of directors; notice of
meetings;

(1) (a)

Compensation Plan shall be governed by a board of seven

report.—

The Florida Birth-Related Neurological Injury

directors which shall be known as the Florida Birth-Related
Neurological Injury Compensation Association. The association is

not a state agency, board, or commission.

15.03,

Notwithstanding the
provision of s. the association is authorized to use the
state seal.

(b) The directors shall be appointed for staggered terms
of 3 years or until their successors are appointed and have
qualified; however, a director may not serve for more than 6
consecutive years.

(c)

Financial Officer as follows:

The directors shall be appointed by the Chief
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883 1. One citizen representative who is not affiliated with

884| any of the groups identified in subparagraphs 2.-7.

885 2. One representative of participating physicians.
886 3. One representative of hospitals.

887 4. One representative of casualty insurers.

888 5. One representative of physicians other than

889| participating physicians.

890 6. One family member of a participant parent—eor Jtegat
891| guardian—representativeof aninjuredinfant—under—+theplan.
892 7. One representative of an advocacy organization for

893 children with disabilities.

894 (5) The board of directors may not create new benefits or

895| expand existing benefits that result in additional costs to the

896| plan if the plan's operating expenses exceed assessment revenue,

897| plus investment income, as documented in the plan's audited

898 financial statements for the prior fiscal year.
899 (6) 45>

900 (e) Annually, the association shall furnish audited

901 financial reports to any plan participant upon request, to the

902 office ef—TInsuvrance Regulation of the Finaneial Serviees
903| Eemmissien, and to the Joint Legislative Auditing Committee. The
904 reports must be prepared in accordance with generally accepted

905 auditing standards aeeceountingprecedures and must include such
906 information as may be required by the office ef—Fnsuranece

907| Regutatiern or the Joint Legislative Auditing Committee. At any
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908 time determined to be necessary, the office eof Fnsuranee
909| Regultatiern or the Joint Legislative Auditing Committee may
910| conduct an audit of the plan.

911 (8)+#H- The association shall publish a report on its

912 website by January 1 of each year. The report must shalt include
913 all of the following:

914 (a) The names and terms of each board member and executive
915 staff member.
916 (b) The amount of compensation paid to each association

917 employee or independent contractor.

918 (c) A summary of reimbursement disputes and resolutions.
919 (d) A list of expenditures for attorney fees and lobbying
920 fees.

921 (e) Other expenses to oppose each plan claim. Any personal

922 identifying information of the parent, legal guardian, or child
923 involved in the claim must be removed from this list.

924 (9)48» By November 1 of each year, the association shall
925 submit a report to the Governor, the President of the Senate,
926 the Speaker of the House of Representatives, and the Chief

927 Financial Officer. The report must include all of the following:

928 (a) The number of petitions filed for compensation with
929 the division, the number of claimants awarded compensation, the
930 number of claimants denied compensation, and the reasons for the

931| denial of compensation.
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(b) The number and dollar amount of paid and denied
compensation for expenses by category and the reasons for any
denied compensation for expenses by category.

(c) The average turnaround time for paying or denying
compensation for expenses.

(d) Legislative recommendations to improve the program.

(e) A summary of any pending or resolved litigation during
the year which affects the plan.

(f) The amount of compensation paid to each association

employee, independent contractor, or member of the board of

directors.

Section 9. This act shall take effect July 1, 2026.

TITLE AMENDMENT
Remove lines 7-48 and insert:
s. 766.302, F.S.; providing and revising definitions;
removing a limitation on time subject to plan
compensation; amending s. 766.303, F.S.; revising
terminology; amending s. 766.305, F.S.; revising
provisions relating to filing claims; amending s.
766.309, F.S.; conforming a cross-reference; amending
s. 766.31, F.S.; revising items that are eligible for
an award providing compensation; requiring

compensation to be provided for certain actual
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957 expenses; requiring compensation for the costs of

958 major medical health coverage; requiring the plan to
959 reimburse certain payments made for services provided;
960 exempting expenses for professional custodial care in
961 certain circumstances; requiring that, upon entry of a
962 final order for compensation, parents or legal

963 guardians obtain private health insurance or submit an
964 application for the Medicaid program; amending s.

965 766.314, F.S.; requiring the directors to maintain a
966 plan of operation; requiring certain assessments to be
967 paid into the Florida Birth-Related Neurological

968 Injury Compensation Association at certain times for
969 certain purposes; requiring the plan of operation to
970 include a provision for fraud; removing obsolete

971 provisions; revising provisions relating to an

972 actuarial valuation of the plan; requiring the

973 association to submit quarterly estimates; requiring
974 the association to state whether the plan is

975 actuarially sound; authorizing a transfer of funds to
976 the association from the Insurance Regulatory Trust
977 Fund if the plan is not actuarially sound; requiring
978 the association to require each entity to issue

979 casualty insurance and pay an annual assessment;

980 providing requirements for annual assessments;

981 requiring an increase in assessments after certain
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635371

findings; requiring the association to determine
whether the plan is actuarially sound after certain
revisions; providing criteria for such determination;
requiring notification to the Governor, Legislature,
and Office of Insurance Regulation after certain
findings; providing that the plan is not the exclusive
remedy if it is prohibited from accepting new claims;
amending s. revising membership of the association's
board of directors; prohibiting the board of directors
from creating new benefits or expanding existing
benefits under the plan under certain circumstances;
revising requirements for certain reports of the

association; providing an effective date.
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