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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

s
o

FLORIDA STATE CONFERENCE
OF NAACP BRANCHES;
ADORA OBI NWEZE;

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC.;
DEIRDRE MACNAB; 2
ROBERT MILLIGAN; s
NATHANIEL P. REED;

DEMOCRACIA AHORA;

and JORGE MURSULE,
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Plaintiffs,
CASE NO.:

VS.

DEPARTMENT OF STATE, an
agency of the State of Florida;
and DAWN K. ROBERTS,

in her official capacity as the
Secretary of State,

Defendants.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

1. This is an action for declaratory and injunctive relief challenging
the legal sufficiency of a proposed amendment to the Florida Constitution
submitted by the Florida Legislature for placement on the November 2, 2010
ballot, hereinafter referred to as “Amendment 7.” Amendment 7 cannot be

lawfully submitted to Florida voters because its ballot title and summary fail to
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advise the voters of the chief purpose and true effect of the amendment and
constitute a classic case of “hiding the ball” or “flying under false colors.”
Jurisdiction and Venue

2. This Cowrt has subject matter jurisdiction over this action pursuant
to Article V, Section 5(b), Florida Constitution, and Section 26.012, Florida
Statutes.

3. This Court has jurisdic;tion to grant declaratory relief pursuant to
Article V, Section 5(b), Florida Constitution, and Section 86.011, Florida Statutes,
and to grant injunctive relief pursuant to Article V, Section 5(b), Florida

Constitution, and Section 26.012(3), Florida Statutes, and Rule 1.610, Florida

Rules of Civil Procedure.
4, Venue is proper in Leon County pursuant to Section 47.011, Florida
Statutes.

Parties

5. Plaintiff FLORIDA STATE CONFERENCE OF NAACP
BRANCHES is a Florida association that meets the requirements for associational
standing in that a substantial number of its members would be affected if
Amendment 7 were to be adopted; the subject matter of Amendment 7 is within
the general scope and interest and activities of the FLORIDA STATE
CONFERENCE OF NAACP BRANCHES and the requested relief is the type of
relief for the FLORIDA STATE CONFERENCE OF NAACP BRANCHES to

receive on behalf of its members.
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6. Plaintiff ADORA OBI NWEZE is the President of the FLORIDA
STATE CONFERENCE OF NAACP BRANCHES. She is a resident of Miami-
Dade County, Florida, and a registered voter and taxpayer. She has regularly
voted in Florida general elections and on ballot proposals and intends to vote in
the November 2010 general election.

7. Plaintiff the LEAGUE OF WOMEN VOTERS OF FLORIDA, INC. is
a Florida association that meets the requirements for associational standing in
that a substantial number of its members would be affected if Amendment 7
were to be adopted; the subject matter of Amendment 7 is within the general
scope and interest and activities of the LEAGUE OF WOMEN VOTERS OF
FLORIDA, INC. and the requested relief is the type of relief for the LEAGUE OF
WOMEN VOTERS OF FLORIDA, INC. to receive on behalf of its members.

8. Plaintiff DEIRDRE MACNAB is the President of the LEAGUE OF
WOMEN VOTERS OF FLORIDA, INC. She is a resident of Orange County,
Florida, and a registered voter and taxpayer. She has regularly voted in Florida
general elections and on ballot proposals and intends. to vote in the November
2010 general election.

9. Plaintiff BOB MILLIGAN is a resident of Leon County, Florida, and
a registered voter and taxpayer. He has regularly voted in Florida general
elections and on ballot proposals and intends to vote in the November 2010

general election.
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10.  Plaintiff NATHANIEL P. REED is a resident of Martin County,
Florida, and a registered voter and taxpayer. He has regularly voted in Florida
general elections and on ballot proposals and intends to vote in the November
2010 general election.

11. Plaintiff DEMOCRACIA AHORA, is a Florida association that
meets the requirements for associational standing in that a substantial number of
its members would be affected if Amendment 7 were to be adopted; the subject
matter of Amendment 7 is within the general scope and interest and activities of
DEMOCRACIA AHORA and the requested relief is the type of relief for
DEMOCRACIA AHORA to receive on behalf of its members.

12.  Plaintiff JORGE MURSULI is the President of DEMOCRACIA
AHORA. He is a resident of Miami-Dade County, Florida, and a registered voter
and taxpayer. He has regularly voted in Florida general elections and on ballot
proposals and intends to vote in the November 2010 general election.

13.  Defendant DAWN K. ROBERTS is the Interim Secretary of State of
the State of Florida. She is the chief election officer of the state and the head of
the Defendant DEPARTMENT OF STATE. Defendant Roberts is sued in her
official capacity.

14.  Defendant DEPARTMENT OF STATE is an agency of the State of
Florida and it is responsible for placing proposed constitutional amendments
that are legally sufficient on the ballot. Pursuant to Section 101.161(1), Florida

Statutes:
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(1) Whenever a constitutional amendment or other public measure
is submitted to the vote of the people, the substance of such
amendment or other public measure shall be printed in clear and
unambiguous language on the ballot .... The wording of the
substance of the amendment or other public measure and the ballot
title to appear on the ballot shall be embodied in the joint
resolution... Except for amendments and ballot language proposed
by joint resolution, the substance of the amendment or other public
measure shall be an explanatory statement, not exceeding 75 words
in length, of the chief purpose of the measure. (Emphasis added.)

The Florida Constitution

15.  Article XI of the Florida Constitution provides five methods
through which the Constitution can be amended, each of which involves
placement of proposed amendments on the ballot for a general election, at which
a vote of three-fifths of the electors voting on the measure is required to approve
the proposed amendment. The sections of Article XI pertinent to this action are
Section 1, which provides that the Legislature, upon a three-fifths vote of each
house, may place proposed amendments to any part of the Constitution on a
general election ballot, and Section 3, which grants to the people the power, by
petition, to place prbposed amendments to any part of the Constitution on a
general election ballot.

16.  Currently, Article III, Section 16(a), Florida Constitution, provides
the following with respect to legislative districts:

(a) SENATORIAL AND REPRESENTATIVE DISTRICTS. The

legislature at its regular session in the second year following each

decennial census, by joint resolution, shall apportion the state in

accordance with the constitution of the state and of the United

States into not less than thirty nor more than forty consecutively
numbered senatorial districts of either contiguous, overlapping or
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identical territory, and into noft less than eighty nor more than one

hundred twenty consecutively numbered representative districts of

either contiguous, overlapping or identical territory. Should that

session adjourn without adopting such joint resolution, the

governor by proclamation shall reconvene the legislature within

thirty days in special apportionment session which shall not exceed

thirty consecutive days, during which no other business shall be

transacted, and it shall be the mandatory duty of the legislature to

adopt a joint resolution of apportionment.

17.  Currently, there are no provisions in the Florida Constitution
governing the Legislature in establishing congressional district boundaries.

18. Pursuant to Article XI, Section 3, Florida Constitution, on January
22, 2010, two citizen initiatives related to redistricting, were duly certified by
Defendant DEPARTMENT OF STATE for placement on the 2010 general election
ballot. The proposed amendments are intended to reduce or eliminate political
favoritism in drawing Congressional and legislative districts. They would add
carefully prioritized standards for redistricting to the Florida Constitution.
Defendant DEPARTMENT OF STATE has designated these initiatives as
Amendment 5 (legislative redistricting standards) and Amendment 6
(congressional redistricting standards) on the 2010 general election ballot. Copies
of Amendments 5 and 6 and their respective ballot titles and summaries are
attached hereto as Exhibits A and B respectively.

19. Amendment 5 would create Article III, Section 21, to provide the

following additional, prioritized standards:

In establishing Legislative district boundaries:
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(1) No apportionment plan or district shall be drawn with the
intent to favor or disfavor a political party or an incumbent; and
districts shall not be drawn with the intent or result of denying or
abridging the equal opportunity of racial or language minorities to
participate in the political process or to diminish their ability to
elect representatives of their choice; and districts shall consist of
contiguous territory.

(2) Unless compliance with the standards of this subsection
conflicts with the standards of subsection (1) or with federal law,
districts shall be as nearly equal in population as is practicable;
districts shall be compact; and districts shall, where, feasible, utilize
existing political and geographical boundaries.

(3) The order in which the standards within sub-sections (1) and (2)
of this section are set forth shall not be read to establish any priority
of one standard over another within that subsection.

The full text of Amendment 5 is attached hereto as Exhibit “A.”

20.

Amendment 6 would create Article III, Section 20, to provide the

following additional, prioritized standards:

In establishing Congressional district boundaries:

(1) No apportionment plan or individual district shall be drawn
with the intent to favor or disfavor a political party or an
incumbent; and districts shall not be drawn with the intent or result
of denying or abridging the equal opportunity of racial or language
minorities to participate in the political process or to diminish their
ability to elect representatives of their choice; and districts shall
consist of contiguous territory.

(2) Unless compliance with the standards of this subsection
conflicts with the standards of subsection (1) or with federal law,
districts shall be as nearly equal in population as is practicable;
districts shall be compact; and districts shall, where, feasible, utilize
existing political and geographical boundaries.

(3) The order in which the standards within sub-sections (1) and (2)
of this section are set forth shall not be read to establish any priority
of one standard over another within that subsection.
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The full text of Amendment 6 is attached hereto as Exhibit “B.”

Amendment 7

21.  On the last day of the 2010 legislative session (April 30, 2010), the
Legislature passed by the constitutionally mandated two-thirds vote of each
house, HJR 7231, a joint resolution with a ballot title almost identical to the titles
of Amendments 5 and 6: “STANDARDS FOR LEGISLATURE TO FOLLOW IN
LEGISLATIVE AND CONGRESSIONAL REDISTRICTING.” The full text of HJR
7231 is attached hereto as Exhibit “C.” HJR 7231 has been assigned ballot
position as Amendment 7 by the Defendant DEPARTMENT OF STATE.

22. Amendment 7 would create Article IIl, Section 20, to provide as

follows:

In establishing congressional and legislative district boundaries or
plans, the state shall apply federal requirements and balance and
implement the standards in this Constitution. The state shall take
into consideration the ability of racial and language minorities to
participate in the political process and elect candidates of their
choice, and communities of common interest other than political
parties may be respected and promoted, both without
subordination to any other provision of this article. Districts and
plans are valid if the balancing and implementation of the
standards is rationally related to the standards contained in this
constitution and is consistent with federal law. ’

23.  The ballot title and summary for Amendment 7 read as
follows:

STANDARDS FOR LEGISLATURE TO FOLLOW IN

LEGISLATIVE AND CONGRESSIONAL REDISTRICTING. - In

establishing congressional and legislative district boundaries or
plans, the state shall apply federal requirements and balance and
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implement the standards in the State Constitution. The state shall

take into consideration the ability of racial and language minorities

to participate in the political process and elect candidates of their

choice, and communities of common interest other than political

parties may be respected and promoted, both without
subordination to any other provision of Article III of the State

Constitution. Districts and plans are valid if the balancing and

implementation of the standards is rationally related to the

standards contained in the State Constitution and is consistent with
federal law.

24.  The summary of Amendment 7, although nearly identical to the
text of the proposed amendment, is misleading and fails to inform the voter of
the chief purpose and effect of the amendment. It provides a classic case of
“flying under false colors” or “hiding the ball.” Among other defects:

A.  The ballot summary fails to inform the voter that the chief
purpose and effect of Amendment 7 is to limit the mandatory application
of constitutional standards including but not limited to those that will be
placed in the constitution by the passage of Amendments 5 and 6 if they
are adopted by the required vote in the 2010 election.

B. The ballot summary of Amendment 7 especially fails to
inform the voter that:

(1) It is intended and would have the effect of permitting the

Legislature to “consider” but not implement the specific protections

for minority voters contained in Amendments 5 and 6, thus avoiding

mandatory application of those protections.
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(2) Itisintended to permit the Legislature to balance standards so
that it can continue to use redistricting to perpetuate political power by
drawing districts with intent to favor or disfavor incumbents or
political parties.

(3) It is intended to permit the Legislature to subordinate existing
and future standards and provisions contained in Article III of the
Florida Constitution and to elevate the priority of its two purported
“standards” which are permissive and vague but not mandatory.

(4) Itis intended to provide validity to any district or plan that is
related in any way to its vague but not mandatory standards.

C. The ballot summary fails to adequately inform the voter of the
meaning of its purported “standards.”

25. The ballot title of Amendment 7 is misleading in that it purports to
provide “standards” for redistricting. Amendment 7 has the purpose and
intended effect of eliminating any “standards.” In effect it is intended to give the
Legislature discretion to ignore any limits on its ability to draw districts with
intent to favor or disfavor incumbents or political parties. Its purpose and effect
is to eliminate all “standards” and give the Legislature free reign to draw
districts for political advantage. |

26.  The ballot title mimics the titles of Amendments 5 and 6 in an
apparent effort to confuse voters and hide the true purpose of the Legislature’s

Amendment.
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27.  Because the ballot title and summary of Amendment 7 are
misleading and fail to adequately inform the voter of the chief purposes of the
amendment, placement of Amendment 7 on the ballot would violate Article X1,
Section 5, Florida Constitution, and Section 101.161(1), Florida Statutes.

28.  Plaintiffs will suffer immediate and irreparable harm if
Amendment 7 with the accompanying ballot title and summary language is
placed on the ballot for the 2010 general election.

29.  Plaintiffs have no adequate remedy at law, and it is the public
interest to ensure that Florida’'s electorate is accurately informed as to the true
effect of proposed amendments to the Florida Constitution.

Prayer for Relief

WHEREFORE, Plaintiffs seek judgment declaring that Amendment 7 does
not meet the constitutional and statutory requirements for placement on the
ballot and enjoining Defendants from placing Amendment 7 on the 2010 general

election ballot.
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Respectfully, submitted by:

AAAA A~

MAI‘SK HERRON

Florida Bar l\ro. 0199737
Email: mhetron@lawfla.com
ROBERT J. TELFER III
Florida Bar No. 0128694
Email: rtelfer@lawfla.com

Messer, Caparello & Self, P.A.

Post Office Box 15579
Tallahassee, FL. 32317-5579
Telephone: (850) 222-0720
Facsimile: (850) 2244359

N

RONALD . MEYER

Florida Bar No. 0148248

Email: rmeyer@meyerbrookslaw.com
JENNIFER S. BLOHM

Florida Bar No. 0106290

Email: jplohm@meyerbrookslaw.com
LYNN C. HEARN

Florida Bar No. 0123633

Email: lhearn@meyerbrookslaw.com
Meyer, Brooks, Demma and Blohun, PA
Post Office Box 1547

Tallahassee, FL. 32302

Telephone: (850) 878-5212

Facsimile: (850) 656-6750
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CONSTITUTIONAL AMENDMENT PETITION FORM

Under Florida Law, it is a first degree misdemeanor to knowingly sign more than once a petition or petitions for a candidate, a minor
political party, or an issue. Such offense is punishable as provided in s. 775.082 or 5,775.083. [Section 104.185, Florida Statutes]

NAME:

(Please print name as it appears on Voter 1.D. Card)
RESIDENTIAL STREET ADDRESS:

CITY: ZIP:
COUNTY:
Date of birth: / / (or) Voter registration number:

[ am a registered vater of Florida and hereby petition the Secretary of State to place the following amendment to the Florida Constitution
on the ballot in the general election:

ARTICLE AND SECTION BEING CREATED OR AMENDED: Add a new Section 21 to Article 111

BALLOT TITLE:
STANDARDS FOR LEGISLATURE TO FOLLOW IN
LEGISLATIVE REDISTRICTING

BALLOT SUMMARY: Legislative districts or districting plans may not be drawn to favor or disfavor an
incumbent or political party. Districts shall not be drawn to deny racial or language minorities the equal
opportunity to participate in the political process and elect representatives of their choice. Districts must be
contiguous. Unless otherwise required, districts must be compact, as equal in population as feasible, and
where feasible must make use of existing city, county and geographical boundaries.

FULL TEXT: Add a new Section 21 to Article i1

Section 21. STANDARDS FOR ESTABLISHING LEGISLATIVE DISTRICT BOUNDARIES

In establishing Legislative district boundaries:

(1) No apportionment plan or district shall be drawn with the intent to favor or disfavor a political party or an incumbent; and districts shall
not be drawn with the intent or result of denying or abridging the equal opportunity of racial or language minorities to participate in the
political process or to diminish their ability to elect representatives of their choice; and districts shall consist of contiguous territory.

{2) Unless compliance with the standards in this subsection conflicts with the standards in subsection (1) or with federal law, districts shall
be as nearly equal in population as is practicable; districts shall be compact; and districts shall, where feasible, utilize existing political and
geographical boundaries.

(3) The order in which the standards within sub-sections (1) and (2} of this section are set forth shall not be read to establish any priority of
one standard over the other within that subsection.

X
SIGNATURE OF REGISTERED VOTER DATE SIGNED
Paid Political advertisement paid for by
FairDistrictsFlorida.org
P.O. Box 330868, Miami, FL. 33233
RETURN SIGNED PETITIONS TO THIS ADDRESS
Paid petition circulator: Name: Address:
RESERVED FOR BAR CODE ~ |IDATE APPROVED: 9/28/07 SERIAL NUMBER: §7-16 ]

EXHIBIT A



CONSTITUTIONAL AMENDMENT PETITION FORM

Under Florida Law, it is a first degree misdemeanor to knowingly sign more than once a petition or petitions for a candidate, a minor
political party, or an issue. Such offense is punishable as provided in s. 775.082 or 5.775.083. [Section 104.185, Florida Statutes]

NAME:

(Please print name as it appears on Voter I.D. Card)
RESIDENTIAL STREET ADDRESS:

CITY: Z1P:
COUNTY:
Date of birth: / / (or) Voter registration number:

{ am a registered voter of Florida and hereby petition the Secretary of State to place the following amendment to the Florida Constitution
on the ballot in the general election:

ARTICLE AND SECTION BEING CREATED OR AMENDED: Add a new section 20 to Article I1]

BALLOT TITLE:
STANDARDS FOR LEGISLATURE TO FOLLOW IN
CONGRESSIONAL REDISTRICTING

BALLOT SUMMARY: Congressional districts or districting plans may not be drawn to favor or disfavor an
incumbent or political party. Districts shall not be drawn to deny racial or language minorities the equal
opportunity to participate in the political process and elect representatives of their choice. Districts must be
contiguous. Unless otherwise required, districts must be compact, as equal in population as feasible, and
where feasible must make use of existing city, county and geographical boundaries.

FULL TEXT: Add a new section 20 to Article I1]
Section 20. STANDARDS FOR ESTABLISHING CONGRESSIONAL DISTRICT BOUNDARIES

In establishing Congressional district boundaries:

(1) No apportionment plan or individual district shall be drawn with the intent to favor or disfavor a political party or an incumbent; and
districts shall not be drawn with the intent or result of denying or abridging the equal opportunity of racial or language minorities to
participate in the political process or to diminish their ability to elect representatives of their choice; and districts shall consist of
contiguous territory.

(2) Unless compliance with the standards in this subsection conflicts with the standards in subsection (1) or with federal law, districts shall
be as nearly equat in population as is practicable; districts shall be compact; and districts shall, where feasible, utilize existing political and
geographical boundaries.

(3) The order in which the standards within sub-sections (1) and (2) of this section are set forth shall not be read to establish any priority of
one standard over the other within that subsection.

X
SIGNATURE OF REGISTERED VOTER DATE SIGNED
Paid Political advertisement paid for by
FairDistrictsFlorida.org
P.O. Box 330868, Miami, FL. 33233
RETURN SIGNED PETITIONS TO THIS ADDRESS
Paid petition circulator: Name: Address:
[RESERVED FOR BAR CODE ~ |DATE APPROVED: 9/28/07 SERIAL NUMBER: 07-15 ]
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FLORIDA H O U 8 E O F R EPRESENTATIVE S

ENROLLED
HJR 7231, Engrossed 1 2010 Legislature

1 House Joint Resolution

2 A joint resolution proposing the creation of Section 20 of
3 Article III of the State Constitution to provide standards
4 for establishing legislative and congressional district

5 boundaries.

6

7| Be It Resolved by the Legislature of the State of Florida:

8

9 That the following creation of Section 20 of Article III of
10| the State Constitution is agreed to and shall be submitted to

11} the electors of this state for approval or rejection at the next
12| general election or at an earlier special election specifically
13| authorized by law for that purpose:

14 ARTICLE III

15 LEGISLATURE

16 SECTION 20. Standards for establishing legislative and

17} congressional district boundaries.—In establishing congressional
18f and legislative district boundaries or plans, the state shall

19§ apply federal reguirements. and balance and implement the
20| standards in this constitution. The state shall take into

21| consideration the ability of racial and language minorities to
22| participate in the political process and elect candidates of

23| their choice, and communities of common interest other than

24| political parties may be respected and promoted, both without

25| subordination to any other provision of this article. Districts
26| and plans are valid if the balancing and implementation of

27| standards is rationally related to the standards contained in

28| this constitution and is consistent with federal law.
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F LORI DA H O U S8 E O F REPRESENTATI VE S
ENROLLED
HJR 7231, Engrossed 1 2010 Legislature

29
30
31
32
33
34
35
36
37
38
39
10
41
42
43
44
45
46
47

BE IT FURTHER RESOLVED that the following statement be
placed on the ballot:
CONSTITUTIONAL AMENDMENT
ARTICLE IXII, SECTION 20
STANDARDS FOR LEGISLATURE TO FOLLOW IN LEGISLATIVE AND
CONGRESSIONAL REDISTRICTING.—In establishing congressional and
legislative district boundaries or plans, the state shall apply
federal requirements and balance and implement the standards in
the State Constitution. The state shall take into consideration
the ability of racial and language minorities to participate in
the political process. and elect candidates of their choice, and
communities of common interest other than political parties may
be respected and promoted, both without subordination to any
other provision of Article III of the State Constitution.
Districts and plans are valid if the balancing and
implementation of standards is rationally related to the
standards contained in the State Constitution and 1s consistent

with federal law.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

FLORIDA STATE CONFERENCE
t FNAACP BRANCHES;
ADORA OBI NWEZE,

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC,;
DEIRDRE MACNAB;

ROBERT MILLIGAN;
NATHANIEL P. REED;
DEMOCRACIA AHORA;

and JORGE MURSULI;

Plaintiffs,
CASENO.. 20/C /83

V8.

DEPARTMENT OF STATE, an
agency of the State of Florida;
and DAWN K. ROBERTS,

in her official capacity as the
Secretary of State,

Defendants.

NOTICE OF PRIORITY STATUS

Plaintiffs, pursuant to Rule 2.545(c)(1), Florida Rules of Judicial Administration,
submit this Notice of Priority Status, stating their belief that the instant matter should be
assigned priority status by this Court, and further states:

Nature of the Case

This is a declaratory judgment action challenging placement of HJR 7231, a

proposed amendment to the State Constitution, which has been designated by the

Defendant, Department of State as Amendment 7, on the 2010 general election ballot.
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Plaintiffs seek an order from this Court removing Amendment 7 from the 2010 general
election ballot.

Source of Priority Status

There is no statute, rule or case law which mandates that this Court assign priority
status to this case. However, the duties and responsibilities imposed by law upon election
officials compels that a final decision by the Florida Supreme Court with respect to the
issues presented in this case be made on or before the practical deadline for the printing
and mailing of ballots for the November 2010 general election.

Deadlines Imposed by Law on Any Aspect of Case

There is no statutory deadline for printing ballots. The first date set out in law
relating to ballots is section 101.62(4)(a), Florida Statutes (2009), which requires
supervisors of elections to mail absentee ballots to overseas voters no less than 45 days
before a general election. This year that date is September 18, 2010.

In order to have the ballots ready to mail on that date, they must be printed in
~ advance. Roughly 11.1 million (the current number of registered voters in Florida) paper
ballots will need to be printed for the general election.’ Only a small number of printing
companies across the country are certified to print machine-readable optical scan ballots.
Because of this, and because every state in the country is also holding an election on
November 2, 2010, it is imperative that Florida counties submit their ballot orders to the
printers as early as possible to ensure compliance with the September 18, 2010 deadline
for mailing overseas ballots and to make absentee ballots generally available to voters

thereafter.

! Although not all ballots need be printed prior to September 18, 2010, most counties find it more efficient
and cost effective to print all the ballots at one time.
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The supervisors of elections cannot finalize their ballots for the general election
until the Department of State provides them the names of candidates nominated for office
as required by Section 99.121, Florida Statutes. The county-level results for federal,
statewide and multi-county races in the state’s August 24, 2010, primary will be certified
to the Secretary on August 31, 2010. See § 102.112(2), Florida Statutes (2009). The
resulting winners are expected to be certified by the Elections Canvassing Commission
the following day, September 1, 2010. See id. § 102.111(1). Candidates for the office of
Governor must designate a Lieutenant Governor running mate and such candidate must
qualify before 5:00 p.m. on September 2, 2010. See § 99.063, Florida Statutes (2009).

Section 99.121, Florida Statutes (2009), requires that the Department of State
certify to the county supervisors of elections the names of persons nominated for eaéh
federal, state or multi-county office in each county sometime after on September 2, 2010.
Recognizing the September 18, 2010 deadline for mailing overseas ballots, this will
allow, at maximum, fifteen (15) days for counties to program the election information in
their software, layout and proof their ballots, and have the ballots printed so as to meet
the September 18 deadline for mailing overseas absentee ballots.

Although the post-September 2 certification pertains only to candidates and not to
proposed constitutional amendments,” this date is also the pivotal date for removing a
constitutional amendment from the ballot. This is because counties must await the
candidate information provided pursuant to Section 99.121, Florida Statutes (2009), in

order to finalize their ballot layout.

? There is no statutory deadline specifying when proposed constitutional amendments must be provided to
the counties.
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The duties and responsibilities imposed by law upon election officials require
prompt consideration of this case as a priority matter by this Court. Following any
decision by this Court, it is anticipated that the decision will be appealed to the First
District Court of Appeal for review by that Court and the Florida Supreme Court.

Unusual Factors That May Bear on Mecting Imposed Deadlines

There are no known unusual factors that may bear on meeting any imposed
deadlines.

WHEREFORE, Plaintiffs request that this Court assign the instant matter priority
status pursuant to Rule 2.543(c)(1), Florida Rules of Judicial Administration.

Respectfullysubmitted by:

N~

H ON

Floride Bag No. 0199737
Email: mheérron@lawfla.com
ROBERT J. TELFER III
Florida Bar No. 0128694
Email: rtelfer@lawfla.com

Messer, Caparello & Self, P.A.

Post Office Box 15579
Tallahassee, FL 32317-5579
Telephone: (850) 222-0720
Facsimile: (850) 224-4359

Y/

RONALD &. MEYER

Florida Bar No. 0148248

Email: rmeyer@meyerbrookslaw.com
JENNIFER S. BLOHM

Florida Bar No. 0106290

Email: jblohm@meyerbrookslaw.com
LYNN C. HEARN

Florida Bar No. 0123633

Email: lhearn@meyerbrookslaw.com
Meyer, Brooks, Demma and Blohm, PA
Post Office Box 1547

Tallahassee, FL 32302

Telephone: (850) 878-5212
Facsimile: (850) 656-6750
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,
Plaintiffs,
V. Case No. 2010-CA-1803
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES,

Proposed Intervening Defendant.

FLORIDA HOUSE OF REPRESENTATIVES’ MOTION TO INTERVENE

Pursuant to Florida Rule of Civil Procedure 1.230, the Florida House of Representatives,
through its Speaker, Larry Cretul, moves the Court for an order permitting it to intervene as a
Defendant in this action.

1. The Legislature is vested with constitutional authority to propose amendments to
the Florida Constitution upon the approval of a three-fifths supermajority in each chamber. Art.
X1, § 1, Fla. Const. Any such proposal is then submitted to a vote of the people, Art. X1, § 5(a),
Fla. Const., in whom “all political power is inherent,” Art. I, § 1, Fla. Const.

2. During the 2010 legislative session, the Florida Senate and the Florida House of

Representatives each passed House Joint Resolution 7231 with no less than three-fifths approval.
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HIR 7231, a copy of which is attached to the Complaint as Exhibit C, is slated to appear on the
November 2010 general election ballot as Amendment 7.

3. 'Plaintiffs, supporters of two other constitutional amendments, do not want the
electorate to vote on Amendment 7. Alleging that voters will be confused by a ballot summary
that is “nearly identical” to the amendment language itself (Complaint 9 24), Plaintiffs demand
that the Court invalidate Amendment 7 altogether.

4, The Florida House of Representatives seeks to intervene as a Defendant in this
action so that it may defend the validity of the joint resolution it proposed by a large majority.

INTERVENTION OF THE FLORIDA HOUSE OF REPRESENTATIVES IS PROPER.

5. Under Florida House of Representatives Rule 2.6, “[t]he Speaker may initiate,
defend, intervene in, or otherwise participate in any suit on behalf of the House . . . when the
Speaker determines that such suit is of significant interest to the House.”

6. Intervention is governed by Florida Rule of Civil Procedure 1.230, which
provides: ‘““Anyone claiming an interest in pending litigation may at any time be permitted to
assert a right by intervention, but the intervention shall be in subordination to, and in recognition
of, the propriety of the main proceeding, unless otherwise ordered by the court in its discretion.”

7. Whether to allow intervention is committed to the discretion of the Court, but
intervention should be permitted when a proposed intervenor’s interest is already at issue in the
litigation and is “‘of such a direct and immediate character that the intervenor will either gain or
lose by the direct legal operation and effect of the judgment.” Union Cent. Life Ins. Co. v.
Carlisle, 593 So. 2d 505, 507 (Fla. 1992) (quoting Morgareidge v. Howey, 78 So. 14, 15 (1918)).

The Florida House of Representatives satisfies these criteria. Its interest is in the validity of



Amendment 7, which is the sole issue in the case. And it would plainly lose if this Court were to
enter a judgment invalidating the Amendment.

8. The existing Defendants, the Florida Department of State and its interim
Secretary, are nominal parties only. As Plaintiffs allege, the Department of State is responsible
for designating proposed amendments for ballot placement. Except to the extent it affects this
ministerial duty, the existing Defendants have no apparent interest in the outcome of this case.
They do not share the interest of the Florida House of Representatives in defending the validity
of Amendment 7.! Regardless, even in cases where the existing defendant shared an interest in
defending, courts have permitted the Legislature’s intervention to represent its own unique
interests. See, e.g., Womancare of Orlando, Inc. v. Agwunobi, 448 F. Supp. 2d 1293 (N.D. Fla.
2005) (Florida House of Representatives intervening as defendant in constitutional challenge to
parental-notification statute); Scott v. United States Dep 't of Justice, 920 F. Supp. 1248 (M.D.
Fla. 1996) (Florida Senate intervening in challenge to legislative district boundaries).

9. The proposed intervention would not delay the case or prejudice any party. This
Motion is filed immediately after the case was initiated, and the intervention will not add any
new issues to the case.

10. Upon intervention, the Florida House of Representatives will assert the defenses

presented in the attached Motion to Dismiss.

' Notwithstanding its position as a nominal defendant, the Department of State has filed
substantive briefs defending other proposed amendments. See, e.g., Florida Dep’t of State v.
Slough, 992 So. 2d 142 (Fla. 2008); Ford v. Browning, 992 So. 2d 132 (Fla. 2008). Even ifit
elects to defend Amendment 7, however, it cannot represent the precise interests of the Florida
House of Representatives.
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WHEREFORE, the Florida House of Representatives respectfully seeks entry of an

order (i) granting this Motion, (ii) designating the Florida House of Representatives as an

intervening Defendant, and (iii) granting such further relief as the Court finds appropriate.
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Respectfully submitted,

Florida Bar No. 016295

Andy Bardos

Florida Bar No. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

Email: gmeros@gray-robinson.com
awinsor@gray-robinson.com
abardos@gray-robinson.com

Attorneys for Proposed Intervening Defendant,
Florida House of Representatives



CERTIFICATE OF SERVICE

[ certify that a true and correct copy of the foregoing has been furnished by United States

Mail this twenty-fifth day of May 2010, to the following:

Mark Herron Ronald G. Meyer
Robert J. Telfer 111 Jennifer S. Blohm
Messer, Caparello & Self, P.A. Lynn C. Hearn
Post Office Box 15579 Meyer, Brooks, Demma and Blohm, P.A.
Tallahassee, Florida 32317-5579 Post Office Box 1547
Attorneys for Plaintiffs Tallahassee, Florida 32302
Attorneys for Plaintiffs

Dawn K. Roberts

Interim Secretary of State
Florida Department of State
500 South Bronough Street
Tallahassee, Florida 32399
Attorneys for Defendant

Geor

Florida

Allen C-W

Florida Bar No. 016295

Andy Bardos

Florida Bar No. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

Email: gmeros@gray-robinson.com
awinsor@gray-robinson.com
abardos@gray-robinson.com

Attorneys for Proposed Intervening
Defendant, Florida House of Representatives
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,
Plaintiffs,
V. Case No. 2010-CA-1803
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES,

Proposed Intervening Defendant.

FLORIDA HOUSE OF REPRESENTATIVES’ MOTION TO DISMISS

Pursuant to Florida Rule of Civil Procedure 1.140(b)(6), Proposed Intervening
Defendant, the Floﬁda House of Representatives, moves the Court .to dismiss the Complaint for
Declaratory and Injunctive Relief filed by Plaintiffs on May 21, 2010.

Introduction

This suit is the product of politics—not sound, legal reasoning. Goaded to bring some
legal challenge to Amendment 7, Plaintiffs try arguments which, in challenges to other proposed
amgndments, the Florida Supreme Court has flatly rejected.

Plaintiffs attack as misleading a ballot summary that they acknowledge is “nearly
identical” to the language of the proposed amendment. The Supreme Court has routinely—and

logically—upheld ballot summaries that closely follow the language of the proposed amendment.
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At bottom, Plaintiffs suggest that a ballot summary must explain the potential etfect of
a proposed amendment on other, mere proposals to amend the Florida Constitution. The Florida
Supreme Court, however, has never required such explanations. In fact, only last year the Court
approved a ballot summary against precisely the same challenge. Plaintiffs’ claims fail under
binding precedent. The Complaint must be dismissed.

Reflecting the political character of this litigation, Plaintiffs infuse their Complaint with
the public-relations position that Amendment 7 harms minorities. It does not. Quite the reverse:
Amendment 7 preserves the discretion of the Legislature to draw districts that promote minority
representation—even where such districts are not compelled by other voting-rights provisions—
without subordination to requirements such as compactness and adherence to local boundaries.

Memorandum of Law

The Legislature is vested with constitutional authority to propose amendments to the
Florida Constitution upon the approval of thrce-ﬁfths of each chamber. Art. XI, § 1, Fla. Const.
Any such proposal is then submitted to the people for approval. Art. XI, § 5(a), Fla. Const.

A proposed constitutional amendment must be accompanied by a title and summary.

§ 101.161(1), Fla. Stat. (2009). The title and summary, which alone appear on the ballot, must
be clear and unambiguous. /d. Ballot language is clear and unambiguous if it fairly describes
the chief purpose of the amendment and does not mislead. Adv. Opinion to the Att'y Gen. re Fla.
Marriage Protection Amendment, 926 So. 2d 1229, 1236 (Fla. 2006). In sum, ballot language
must “accurately describe the scope of the text of the amendment.” Adv. Opinion to the Att'y
Gen. re the Med. Liability Claimant’s Comp. Amendment, 880 So. 2d 675, 679 (Fla. 2004).

The Court’s role in review of amendments proposed by the Legislature is especially

limited. “The legislature which approved and submitted the proposed amendment took the same
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oath to protect and defend the Constitution that we did and our first duty is to uphold their action
if there is any reasonable theory under which it can be done.” Smathers v. Smith, 338 So. 2d
825, 826-27 (Fla. 1976) (quoting Gray v. Golden, 39 So. 2d 785, 790 (Fla. 1956)). “This is the
first rule we are required to observe when considering acts of the legislature and it is even more

impelling when considering a proposed constitutional amendment . ...” /d. at 827.

I. Because the Ballot Summary Is Substantively Identical to the Text of
the Proposed Amendment, It Is Clear and Unambiguous.

As a matter of law (and plain common sense), a ballot summary that is identical in
all material respects to the amendment language is clear and unambiguous. Plaintiffs’ effort to
find deception in a summary that faithfully echoes the proposed amendment ignores common
sense. Worse, it disregards recent, binding, Florida Supreme Court precedent.

The ballot summary attacked as misleading is a nearly verbatim restatement of the
amendment language. In fact, the only discrepancies between the text and summary actually
enhance the clarity of the summary. The amendment language contains several noun phrases
which, though clear in the context of a constitution, require clarification when presented in-
isolation on a ballot. Thus, “this constitution” was replaced with “the State Constitution,” and
“this article” became “Article III of the State Constitution.” These changes—the only changes—
are depicted in the following strikethrough comparison of the amendment text and summary:'

In establishing congressional and legislative district boundaries or plans, the state

shall apply federal requirements and balance and implement the standards in this

constitutionthe State Constitution. The state shall take into consideration the

ability of racial and language minorities to participate in the political process and

elect candidates of their choice, and communities of common interest other than

political parties may be respected and promoted, both without subordination to

any other provision of this-artieleArticle III of the State Constitution. Districts
and plans are valid if the balancing and implementation of standards is rationally

! Underscored words appear in the summary, but not the amendment text. Stricken words
appear in the text, but not the summary. All other words appear identically in both the text and
the summary.
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related to the standards in this-constitutienthe State Constitution and is consistent
with federal law.

In similar circumstances, the Florida Supreme Court has, with little difficulty, approved
proposed ballot language. In Advisory Opinion to the Attorney General re the Medical Liability
Claimant's Compensation Amendment, 880 So. 2d 675 (Fla, 2004), the Court upheld a measure
to limit attorney compensation in medical malpractice cases. In finding the title and summary
clear and unambiguous, the Court identified no “material or misleading discrepancies between
the summary and the amendment.” Id. at 679. “In fact, the summary . . . [came] very close to
reiterating the briefly worded amendment.” /d. Thus, the Court concluded that “the wording of
the title and summary was sufficient to communicate the chief purpose of the measure.” d.

In Advisory Opinion to the Attorney General re Florida Marriage Protection
Amendment, 926 So. 2d 1229 (Fla. 2006), the Court reviewed a proposed amendment to define
marriage. The differences between the summary and text were minimal. In upholding the
amendment, the Court explained that the “ballot title and summary do not impermissibly employ
terminology divergent from that containéd in the text of the actual proposed amendment,” and
“the language submitted for placement on the ballot contains language that is essentially
identical to that found in the text of the actual amendment.” /d. at 1237. The Court analogized
the summary in question to the summary upheld in Advisory Opinion to the Attorney General re
the Medical Liability Claimant’s Compensation Amendment, where “there was no divergence in
terminology between the summary and amendment.” /d. at 1238. In both cases, the summaries
“came very close to reiterating the briefly worded amendment.” Id. (quoting Adv. Opinion to the
Att’y Gen. re the Med. Liab. Claimant's Comp. Amendment, 880 So. 2d at 679) (marks omitted).

In Advisory Opinion to Attorney General re Funding of Embryonic Stem Cell Research,

959 So. 2d 195 (Fla. 2007), the Court approved a proposed amendment to fund embryonic stem
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cell research. The Court explained that, while the summary omitted some details of the proposal,
its “language . . . closely tracks that which is used in the amendment itself.” /d. at 201. And, in
Advisory Opinion to the Attorney General Extending Existing Sales Tax to Non-Taxed Services
Where Exclusion Fails to Serve Public Purpose, 953 So. 2d 471, 488, 491 (Fla. 2007), the Court
approved a summary that “closely follow[ed] the language of the full initiative,” and that portion
of a second summary that “follow{ed] the proposed constitutional amendment very closely.”

The text and summary of Amendment 7 are substantively identical. As these multiple
Supreme Court precedents recognize, it is impossible to communicate the substance of a
proposed amendment more clearly and unambiguously than by a verbatim recitation. Voters

presented with the actual words of the proposed amendment will not be misled.

I1. The Ballot Title and Summary Need Not Explain the Proposed
Amendment’s Effect (If Any) on Other Proposed Amendments.

Plaintiffs complain that, while the summary restates the text, it must a/so explain the
possible effects of the proposed amendment on other proposed amendments—amendments the
people might never adopt. The Florida Supreme Court recently dismissed the same argument.

In Advisory Opinion to Attorney General re Referenda Required for Adoption and
Amendment of Local Government Comprehensive Land Use Plans, 938 So. 2d 501 (Fla. 2006),
the Court approved for ballot placement a proposed amendment sponsored by Florida Hometown
Democracy, Inc., requiring voter approval of all amendments to comprehensive land-use plans.

Before voters could adopt the amendment proposed by Florida Hometown Democracy,
Inc., the Court approved a ‘‘competing proposed amendment” designed (as the preamble in the
amendment text expressly stated) to “‘pre-empt or supersede” the earlier proposal. Adv. Opinion

to Att'y Gen. re Fla. Growth Mgmt. Initiative Giving Citizens Right to Decide Local Growth
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Mgmt. Plan Changes, 2 So. 3d 118, 119, 121 (Fla. 2008). The Court was unconcermned with the
new proposal’s effect upon—and even preemption of—the earlier but still pending proposal.
Two Justices dissented. They argued that the proposal’s title and summary were
misleading because they were “completely silent with regard to the fact that one of the chief
purposes of this amendment is to vitiate or overrule the effects of” the earlier proposal. /d. at
130 (Lewis, J., dissenting) (emphasis in original). The dissenters were unable to “agree with
the majority that a ballot summary that . . . is silent with regard to the fact that the proposed
amendment has the potential to destroy rights that would be created by a separate constitutional
amendment does not ‘hide the ball’ and is not misleading.” Id. at 131 (Lewis, J., dissenting).
The majority was unpersuaded. In approving the “‘competing”” amendment for ballot
placement, three Justices® noted that the proposed amendment would not substantially affect
unidentified provisions of the Florida Constitution. /d. at 120-21. The Justices took no specific
notice of the dissent, but tellingly noted that the proposed amendment “will not conflict with or
restrict any existing rights to subject local growth management plans to local referenda.” /4. at
123 (emphasis added).’ The silence of the ballot summary Qith réspect to potential r;ghts—

rights that might or might not come into existence—did not invalidate the proposed amendment.

? Justices Wells, Canady, and Polston joined in the plurality opinion, while Justice
Anstead concurred in the result. One of three dissenters (Justice Quince) did not join in the
argument made by Justices Lewis and Pariente that the ballot summary was defective for its
failure to disclose the proposed amendment’s effect on a second proposed amendment.

? Even without this clear indication that the Court rejected the dissent’s position, that
position would be deemed rejected. An argument addressed in dissent, though not explicitly
rejected, is rejected implicitly. See Clemons v. Mississippi, 494 U.S. 738, 747 n.3 (1990);
St. Johns River Water Mgmt. Dist. v. Koontz, 5 So. 3d 8, 11 (Fla. 5th DCA 2009).
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A The Ballot Summary.

In light of Advisory Opinion to Attorney General re Florida Growth Management
Initiative Giving Citizens Right to Decide Local Growth Management Plan Changes, Plaintiff’s
position that the ballot summary must describe the proposed amendment’s effect on other
proposed amendments rings hollow. The Florida Supreme Court confronted this very question,
and only two dissenting Justices concurred in the position urged by Plaintiffs here. There, the
text of the proposed amendment even declared its purpose to preempt or supersede another
proposed amendment, while its ballot summary remained silent.

In one narrow and discrete line of cases, the Florida Supreme Court has held that the
“electorate must be advised of the effect a proposal has on existing sections of the constitution.”
Adv. Opinion to the Att'y Gen. re Tax Limitation, 644 So. 2d 486, 494 (Fla. 1994); (emphasis in
original); accord Adv. Opinion to Att’y Gen. ex rel. Amendment to Bar Gov't from Treating
People Differently Based on Race in Pub. Educ., 778 So. 2d 888, 893-94 (Fla. 2000).*

No Florida court, however, has ever invalidated one proposed amendment because its
ballot summary did not explain its effect on, or interaction with, another proposed amendment.
Ballot summaries must explain proposed changes to existing constitutional law, but not potential
constitutional law. A mere proposal to amend the Constitution has not attained the dignity of an

existing constitutional provision formally adopted by the people. Furthermore, the electorate can

* Thus, in Askew v. Firestone, 421 So. 2d 151 (Fla. 1982), the Court struck a proposed
amendment to conditionally bar legislators from lobbying within two years after vacating office.
Because the summary did not indicate that the proposal would supersede an unconditional, two-
year ban already contained in the Constitution, it created the false impression that the proposed
amendment enacted a new prohibition, while in fact it relaxed an existing prohibition. Similarly,
in Armstrong v. Harris, 773 So. 2d 7 (Fla. 2000), the Court disapproved a proposal to conform
Florida’s prohibition against “cruel or unusual punishment” to the federal prohibition against
“cruel and unusual punishment,” because the summary did not inform voters that the amendment
would weaken the Florida Constitution’s existing protection against excessive punishments.
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easily compare and contrast the summaries of various proposals simultaneously presented on one
ballot, but the voting booth permits no ready access to the Constitution itself. Cf Fla. Dep’t of
State v. Slough, 992 So. 2d 142, 149 (Fla. 2008) (noting that accuracy is important because the
“title and summary will be the only information that is available to voters” in the voting booth).

Plaintiffs’ claim is illogical and would invite gamesmanship. Because proposed
amendments have not acquired an established meaning, any attempt to determine the potential
effect of one proposal on another is highly speculative. See Adv. Opinion to the Att’y Gen. re
Fla. Marriage Protection Amendment, 926 So. 2d at 1238 (concluding that the interpretation of a
proposed amendment is “better left to subsequent litigation™). Further, on Plaintiffs’ hypothesis,
multiple proposals that affect one another—even unintentionally—would all be liable to mutual
invalidation. Amendments 5 and 6 would themselves be invalid for failure of their summaries to
explain their interaction with Amendment 7. And the amendment process could even degenerate
into constitutional gamesmanship, as competitors attempt to invalidate proposed amendments by
proposing other amendments that would be affected by the earlier proposals. Wisely, the Florida
Supreme Court closed the door on the argument urged by Plaintiffs.’

B. The Ballot Title.

Plaintiffs allege that the word “‘standards” in the ballot title is misleading. Amendment
7 contains “standards” on any rational understanding of the word. A “standard” is any “criterion
for measuring acceptability.” Black’s Law Dictionary (8th ed. 2004). Amendment 7 states that

the Legislature must comply with federal and state standards. It establishes standards relative to

5 Any argument founded on the subjective motivations of the Legislature is irrelevant,
just as the political motivations of the proponents of Amendments 5 and 6 (and this lawsuit) are
not legally relevant to the ballot-clarity issues surrounding those proposals. “The chief purpose
of an amendment, which must be conveyed in a ballot summary, is distinct from its potential
effect or the motivations of the proponents.” Adv. Opinion to the Att'y Gen. re the Med. Liability
Claimant's Comp. Amendment, 880 So. 2d 675, 680 (Fla. 2004) (Pariente, J., concurring).
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racial and language minorities and communities of common interest (other than political parties).
[t then prescribes the standard under which courts will assess the Legislature’s compliance with
applicable standards. The amendment relates to standards—indeed, it does nothing else.®
Returning to the tired theory that a proposed amendment’s effect on other proposed
amendments must be disclosed, Plaintiffs argue that the word “standards” is misleading because
Amendment 7 eviscerates the standards that would be added to the Constitution if Amendments
5 and 6 pass. Even if this were so, it would be legally irrelevant. As discussed in Section IL.A,
supra, neither the title nor summary must account for the proposed amendment’s possible effect
on other proposed amendments. Adv. Opinion to Att'y Gen. re Fla. Growth Mgmt. Initiative
Giving Citizens Right to Decide Local Growth Mgmt. Plan Changes, 2 So. 3d 118 (Fla. 2008).
WHEREFORE, Proposed Intervening Defendant, the Florida House of Representatives,
moves the Court to dismiss the Complaint for Declaratory and Injunctive Relief with prejudice.

Respectfully submitted,

Florida Bar No- 016295
Andy Bardos

® The “ballot title and summary may not be read in isolation, but must be read together
in determining whether the ballot information properly informs the voters.” Adv. Opinion to the
Att’y Gen. re: Voluntary Universal Pre-Kindergarten Educ., 824 So. 2d 161, 166 (Fla. 2002).
In Advisory Opinion to Attorney General re Tax Limitation, 673 So. 2d 864, 868 (Fla. 1996), the
Attorney General argued that the title’s reference to “constitutionally imposed” taxes might be
construed to mean either (i) taxes imposed by the Constitution itself; or (ii) taxes constitutionally
imposed by the Legislature. The Court rejected the argument. It concluded that the ballot title
was clear when “read with common sense and in context with the summary,” and cautioned that
the “title cannot be read in isolation.” Id. Likewise in this case, as in most, the brief ballot title
derives clarity from the additional information provided in the summary.
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Florida Bar No. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

Email: gmeros@gray-robinson.com
awinsor@gray-robinson.com
abardos(@gray-robinson.com

Attorneys for Proposed Intervening Defendant,
Florida House of Representatives
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CERTIFICATE OF SERVICE

[ certify that a true and correct copy of the foregoing has been furnished by United States

Mail this twenty-fitth day of May 2010, to the following:

Mark Herron Ronald G. Meyer

Robert J. Telfer ITI Jennifer S. Blohm

Messer, Caparello & Self, P.A. Lynn C. Hearn

Post Office Box 15579 Meyer, Brooks, Demma and Blohm, P.A.

Tallahassee, Florida 32317-5579 Post Office Box 1547

Attorneys for Plaintiffs Tallahassee, Florida 32302
Attorneys for Plaintiffs

Dawn K. Roberts

Interim Secretary of State

Florida Department of State

500 South Bronough Street

Tallahassee, Florida 32399

Attorneys for Defendant

Florida Bar No. 016295

Andy Bardos

Florida Bar No. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

Email: gmeros@gray-robinson.com
awinsor@gray-robinson.com
abardos@gray-robinson.com

Attorneys for Proposed Intervening
Defendant, Florida House of Representatives
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IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT,

IN AND FOR LEON
COUNTY, FLORIDA

CASE NO. 2010 CA 001803

FLORIDA STATE CONFERENCE OF NAACP
BRANCHIES; ADORA OBI NWEZE; THE ‘
LEAGUE OF WOMEN VOTERS OF FLORIDA, e =
INC.; DEIRDRE MACNAB; ROBERT MILLIGAN; - =
NATHANIEL P. REED; DEMOCRACIA AHORA; P =
and JORGE MURSULI, i oa ;o
CTE R B
Plaintiffs, ;2‘ =
s o -
VS. 2 ~

DEPARTMENT OF STATE, an agency of the
State of Florida; and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants.

MOTION TO INTERVENE

The Florida Senate moves, pursuant to Fla. R. Civ. P. 1.230, to intervene as a
party defendant in the above-styled action, stating:

1. During the 2010 legislative session, the Florida Senate and the Florida

House of Representatives passed House Joint Resolution 7231 which is the subject
matter of this litigation.

Leuigbia BUIEE
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2. Joint Resolution 7231 will appear as proposed Amendment 7 on the
November general election ballot. Amendment 7, together with Amendments 5 and 6,
set out standards by which the Legislature must reapportion after the completion of the
2010 census.

3. Fla. R. Civ. P. 1.230 provides that “[a]lnyone claiming an interest in
pending litigation may at any time be permitted to assert a right by intervention . . .”
Rule 1.230 should be liberally construed. National Wildlife Federation, Inc. v. Glisson,
531 So. 2d 996 (Fla. 1st DCA 1988).

4. The Florida Senate has a direct interest in this litigation. The Senate
passed the Joint Resolution to provide assistance and guidance in its reapportionment
task and in doing so expressed the need for such an enactment. By way of this
litigation, Plaintiffs request that this Court enjoin Defendant from placing Amendment 7
on the ballot and thereby depriving the Senate of the reapportionment tools it felt
necessary to enact.

5. The Defendants named in the Complaint are nominal parties with no
direct interest in this litigation. As stated in the Complaint, Defendants are responsible
for the ministerial act of placing the proposed constitutional amendments on the ballot.
As such, they are necessary parties to this litigation but unlike the Senate have no real

interest in the outcome of this case.



WHEREFORE, the Florida Senate respectfully request the entry of an order

granting this Motion to Intervene and designating the Florida Senate as a party

#

RESPECTFULLY SUBMITTED this o5 day of May, 2010.

defendant.

PETER M. DUNBAR
Florida Bar Number:
CYNTHIA S. TUNNICLIFF
Florida Bar Number: 0134939
PENNINGTON, MOORE, WILKINSON,

BELL & DUNBAR, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida 32302-2095
Telephone: 850/222-3533
Facsimile:  850/222-2126

146594

CERTIFICATE OF SER\(ICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished, by U.S. Mail, to MARK HERRON, ESQUIRE, and ROBERT J. TELFER, III,
ESQUIRE, of Messer; Caparello & Self, P.A., Post Office Box 15579, Tallahassee, Florida
32317-5579; and RONALD G. MEYER, ESQUIRE, JENNIFER S. BLOHM, ESQUIRE, and
LYNN C. HEARN, ESQUIRE, of Meyer, Brooks, Demma and Blohm, P.A., Post Office Box

31,//:
1547, Tallahassee, Florida 32302, this g/a/zf/aay of May, 2010.

7 _
7 Vs

g:\barbaras\cynthia\florida senate\intervene05-25-10.docx



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,
Plaintiffs,
v. Case No. 2010-CA-1803
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES,

Proposed Intervening Defendant.
/

NOTICE OF APPEARANCE OF CO-COUNSEL

NOTICE IS HEREBY GIVEN that Miguel De Grandy enters his appearance as co-

counsel for the Proposed Intervening Defendant, Florida House of Representatives.
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CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing has been furnished as indicated below

;u.
this 7 day of JU"L , 2010, to the following:

By E-Mail and U.S. Mail:

Stephen M. Cody

16610 SW 82 Court

Palmetto Bay, Florida 33157
E-Mail: stcody@stephencody.com
Attorneys for Plaintiffs

By E-Mail and U.S. Mail:

James A. Scott

Edward J. Pozzuoli

Tripp Scott, P.A.

110 Southeast Sixth Street

15 Floor

Fort Lauderdale, Florida 33301

E-Mail: jas@trippscott.com
eip@trippscott.com

Attorneys for Florida Senate

George N. Meros, Ir.

Florida Bar No. 263321

Allen C. Winsor

Florida Bar No. 016295

Andy Bardos

Florida Bar No. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

E-Mail: gmeros@gray-robinson.com
awinsor@gray-robinson.com
abardos@gray-robinson.com

By Hand Delivery:

C.B. Upton

General Counsel

Florida Department of State
R.A. Gray Building

500 South Bronough Street
Tallahassee, Florida 32399
Telephone: (850) 245-6536
Facsimile: (850) 245-6127

E-Mail: dosgeneralcounsel@dos.state. fl.us

A

Miguel De Grandy

Florida Bar No. 332331

800 Douglas Road, Suite 850
Coral Gables, Florida 33134
Telephone: (305) 444-7737
Facsimile: (305) 443-2616
E-Mail: mad@degrandylaw.com

Attorneys for Proposed Intervening Defendant, Florida House of Representatives
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

FLORIDA STATE CONFERENCE
OF NAACP BRANCHES;
ADORA OBI NWEZE;

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC,;
DEIRDRE MACNAB;

ROBERT MILLIGAN;
NATHANIEL P. REED;
DEMOCRACIA AHORA;

and JORGE MURSULI;

Plaintiffs,
CASE NO.: 2010 CA 1803

VS.

DEPARTMENT OF STATE, an
agency of the State of Florida;
and DAWN K. ROBERTS,

in her official capacity as the
Secretary of State,

Defendants.

NOTICE OF CASE MANAGEMENT CONFERENCE
NOTICE OF HEARING

Counsel for the Plaintiffs, after consultation With counsel for the
Defendants and counsel for movant-Intervenors, have agreed that a Case
Management Conference should be conducted for the purpose of simplifying the
issues and considéring other matters to bring about a prompt disposition of this

action



The Case Management Conference will be held on Tuesday, June 8, 2010,

commencing at 11:00 a.m., in the Chambers of the Honorable James O. Shelfer,

Circuit Judge, Room 365-L, Leon County Courthouse, 301 South Monroe Street,

Tallahassee, Florida 32301. One (1) hour has been set aside by the Court. |

During the course of the Case Management Conference, the Court will

hear the motions of the Florida Senate and the Florida House of Representatives

to intervene in this action. Plaintiffs do not object to the motions to intervene.

Resp

#

n

MARK HE

ON

Florida Bar

No. 0199737

Email: mherron@lawfla.com
ROBERT J. TELFER III

Florida Bar

No. 0128694

Email: rtelfer@lawfla.com

Messer, Caparello & Self, P.A.

Post Office Box 15579
Tallahassee, FL 32317-5579
Telephone: (850) 222-0720
Facsimile: (850) 224-4359

petfully submitted this 4% day of June 2010 by:

RONALD G. MEYER

Florida Bar No. 0148248

Email: rmeyer@meyerbrookslaw.com
JENNIFER S. BLOHM

Florida Bar No. 0106290

Email: jplohm@meyerbrookslaw.com
LYNN C. HEARN

Florida Bar No. 0123633

Email: lhearn@meyerbrookslaw.com
Meyer, Brooks, Demma and Blohm, PA
Post Office Box 1547

Tallahassee, FL. 32302

Telephone: (850) 878-5212

Facsimile: (850) 656-6750

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy has been provided to the following by
United States Postal Service and by electronic mail on this 4% day of June, 2010:



Stephen M. Cody

16610 SW 82 Court

Palmetto Bay, FL. 3315
Telephone: 305-753-2250

Fax: 305-468-6421

Email: stcody@stephencody.com

George N. Meros, Jr.

Email: gmeros@gray-robinson.com
Allen C. Winsor

Email: awinsor@gray-robinson.com - -
Andy Bardos

Email: abardos@gray-robinson.com
Gray Robinson, P.A.

Post Office Box 11189

Tallahassee, FL 32302

Telephone: 850-577-9090

Fax: 850-577-3311

Peter M. Dunbar

Email: pete@penningtonlaw.com

Cynthia S. Tunnicliff

Email: cynthia@penningtonlaw.com

Pennington, Moore, Wilkinson, Bell & Dunbar, P.A
Post Office Box 10095

Tallahassee, FL 32302-2095

Telephone: 850-222-3533

Facsimile: 850-222-2126

Charles B. Upton, III, Esquire
General Counsel

Florida Department of State
R.A. Gray Building

500 South Bronough Street
Tallahassee, FL. 32399

Email: cbypton@dos.state.fl.us

ZAAN__,
Matk Herron
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,
V. Case No. 2010-CA-1303
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

/

ORDER GRANTING MOTIONS TO INTERVENE

This causc came before the Court on June 8, 2010, upon the respective Motions to
Intervene filed by the Florida House of Representatives and the Florida Senate. Plaintiffs
consent to the Motions. The Court, having reviewed the Motions and being otherwise fully
advised, finds that the intervention of the Florida House of Representatives and the Florida
Senate is appropriate. Accordingly, the Motions to Intervene filed by the Florida House of
Representatives and the Florida Senate are GRANTED.

DONE and ORDERED this eighth day of June 2010, Leon County, Florida.

O ,s%%/

J MES,O. SHELFER
IRCUAT JUDGE

Copies to Counsel of Record



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

FLORIDA STATE CONFERENCE
OF NAACP BRANCHES;
ADORA OBI NWEZE;

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC.;
DEIRDRE MACNAB;

ROBERT MILLIGAN;
NATHANIEL P. REED;
DEMOCRACIA AHORA;

and JORGE MURSULI

Plaintiffs,

VS. CASE NO.: 2010 CA 1803

DEPARTMENT OF STATE, an
agency of the State of Florida;
and DAWN K. ROBERTS,

in her official capacity as the
Secretary of State,

Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT AND
INCORPORATED MEMORANDUM OF LAW

Plaintiffs, pursuant to Rule 1.510 of the Florida Rules of Civil Procedure and this

Court's Scheduling Order, dated June 10, 2010, submit this Motion for Summary



Judgment and Incorporated Memorandum of Law. Plaintiffs seek a final judgment
declaring that the ballot title and summary for Amendment 7 violate section 101.161(1),
Florida Statutes, and removing the amendment from the ballot for the general election

to be held November 2, 2010.

INTRODUCTION

Amendment 7 cannot lawfully be submitted to Florida voters because its ballot
title and summary fail to advise the voters of the amendment’s chief purpose and true
effect; to the contrary, the ballot title and summary “hide the ball” and “fly under false
colors.” Despite its title purporting to establish “standards” for redistricting, the chief
purpose and true effect of Amendment 7 is to free the Florida Legislature from any
mandatory standards relating to drawing legislative and congressional district lines and
to minimize the degree to which the redistricting plans must meet the standards in the
Florida Constitution. Because the ballot title and summary fail to give voters notice of
the true purpose and effect, the amendment must be stricken from the ballot.

BACKGROUND

Current Law
Currently, the only provision in the Florida Constitution imposing requirements
upon how legislative districts are to be drawn provides that the legislature “shall
apportion the state in accordance with the constitution of the state and of the United
States into [specified numbers of senatorial and representative] districts of either
contiguous, overlapping or identical territory.” Art. III, § 16, Fla. Const. The Florida

Constitution currently does not address how congressional districts are to be drawn.
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Amendments 5 & 6

In January, 2010, two citizen initiatives related to redistricting were certified by
the Department of State for placement on the 2010 general election ballot. (Exhibit 1)
The proposed amendments are intended to curtail the practice of political
gerrymandering and would add to the Florida Constitution specific, prioritized,
mandatory standards for the legislature to follow in both legislative and congressional
redistricting. The Department of State designated these initiatives as Amendment 5
(legislative redistricting standards) and Amendment 6 (congressional redistricting

standards).

Amendment 5 would create Article III, Section 21, to read as follows:
In establishing Legislative district boundaries:

(1) No apportionment plan or district shall be drawn with the intent to
favor or disfavor a political party or an incumbent; and districts shall not
be drawn with the intent or result of denying or abridging the equal
opportunity of racial or language minorities to participate in the political
process or to diminish their ability to elect representatives of their choice;
and districts shall consist of contiguous territory.

(2) Unless compliance with the standards of this subsection conflicts with
the standards of subsection (1) or with federal law, districts shall be as
nearly equal in population as is practicable; districts shall be compact; and
districts shall, where, feasible, utilize existing political and geographical
boundaries.

(3) The order in which the standards within sub-sections (1) and (2) of this
section are set forth shall not be read to establish any priority of one
standard over another within that subsection.
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Amendment 6 would create Article III, Section 21, to read as follows:
In establishing Congressional district boundaries:

(1) No apportionment plan or individual district shall be drawn with the
intent to favor or disfavor a political party or an incumbent; and districts
shall not be drawn with the intent or result of denying or abridging the
equal opportunity of racial or language minorities to participate in the
political process or to diminish their ability to elect representatives of their
choice; and districts shall consist of contiguous territory.

(2) Unless compliance with the standards of this subsection conflicts with
the standards of subsection (1) or with federal law, districts shall be as
nearly equal in population as is practicable; districts shall be compact; and

districts shall, where, feasible, utilize existing political and geographical
boundaries.

(3) The order in which the standards within sub-sections (1) and (2) of this
section are set forth shall not be read to establish any priority of one
standard over another within that subsection.

The Florida Supreme Court determined that Amendments 5 and 6 satisfied the
single-subject requirement of Article XI, section 3 of the Florida Constitution, and that
the ballot titles and summaries were accurate and not misleading as required by section
101.161(1), Florida Statutes. Advisory Opinion to Attorny Gen. re Standards for Establishing
Legislative Dist. Boundaries, 2 So. 3d 175 (Fla. 2009).

Amendment 7

On the last day of the 2010 legislative session (April 30, 2010), the Legislature
passed by the constitutionally mandated two-thirds vote of each house, HJR 7231, a
joint resolution relating to redistricting. The Department of State designated HJR 7231

as Amendment 7. (Exhibit 2)
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The ballot summary for Amendment 7 provides as follows:

STANDARDS FOR LEGISLATURE TO FOLLOW IN LEGISLATIVE AND
CONGRESSIONAL REDISTRICTING. - In establishing congressional and
legislative district boundaries or plans, the state shall apply federal
requirements and balance and implement the standards in the State
Constitution. The state shall take into consideration the ability of racial
and language minorities to participate in the political process and elect
candidates of their choice, and communities of common interest other
than political parties may be respected and promoted, both without
subordination to any other provision of Article III of the State
Constitution.  Districts and plans are valid if the balancing and
implementation of standards is rationally related to the standards
contained in the State Constitution and is consistent with federal law.

The ballot summary is nearly identical to the full text of the amendment, with the

addition of the ballot title and specific references to the Florida Constitution.

BALLOT SUMMARY REQUIREMENTS

Florida law imposes an “accuracy requirement” on all proposed constitutional
amendments. Armstrong v. Harris, 773 So. 2d 7, 12 (Fla. 2000). This requirement flows
from Article XI, section 5 of the Florida Constitution and is codified in Section
101.161(1), Florida Statutes:

Whenever a constitutional amendment or other public measure is

submitted to the vote of the people, the substance of such amendment or
other public measure shall be printed in clear and unambiguous language

on the ballot . . .. [T]he substance of the amendment or other public
measure shall be an explanatory statement . . . of the chief purpose of the
measure.

Constitutional amendments proposed by joint resolution of the Florida Legislature

must comply with this accuracy requirement. Armstrong, 773 So. 2d at 16 (accuracy
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requirement “applies across-the-board to all constitutional amendments, including
those proposed by the Legislature”).

A ballot title and summary must provide a clear and unambiguous explanation
of the measure’s chief purpose. Askew v. Firestone, 421 So. 2d 151, 155-56 (Fla. 1982). It
must disclose substantial impacts to the Florida Constitution. Advisory Opinion to the
| Attorney Gen. re Term Limits Ple;lge, 718 So. 2d 798, 803-804 (Fla. 1998). The ballot title
and summary cannot be misleading, either expressly or by omission. Askew, 421 So. 2d
at 155-56. A ballot title and summary cannot “fly under false colors” or “hide the ball”
as to the amendment’s true effect. Armstrong, 773 So. 2d at 16. Courts will strike
proposed amendments from the ballot that are clearly and conclusively defective under
these standards. Askew, 421 So. 2d at 154.

A ballot summary does not automatically satisfy the accuracy requirement by
mirroring or closely tracking the full text of the amendment. The test is whether the
title and summary “state in clear and unambiguous language the chief purpose of the
measure” and “[advise the electorate] of the true meaning, and ramifications” of the
amendment. Askew, 421 So. 2d at 154-55, 156. If the summary language placed on the
ballot does not meet this standard, it is no defense that the summary is the same as the
full text. Wadhams v. Bd. of County Comm’rs, 567 So. 2d 414, 416 (Fla. 1990) (invalidating
amendment to county charter where full text of amendment was placéd on ballot
because the text did not inform the voter of the change to be accomplished); see also
Evans v. Bell, 651 So. 2d 162, 166 (Fla. 1st DCA 1995) (invalidating amendment to city

charter where full text was placed on ballot without a summary because “merely setting
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forth the text of an amendment without explaining its legal effect on existing provisions

can very likely be misleading, as it manifestly was in the instant case”).

ARGUMENT
As detailed below, the ballot title and summary for Amendment 7 fail to give
voters notice of the amendment’s chief purpose which is to enable legislators to draw
districts without compliance with any mandatory standards; to the contrary, the ballot
title and summary affirmatively mislead the voters. Amendment 7 does not comply
with the law and must be stricken.

L. AMENDMENT 7’s CHIEF PURPOSE AND EFFECT

The chief pui’pose and effect of Amendment 7 is to eliminate mandatory
application of any existing or potential requirements related to redistricting in the
Florida Constitution and to reduce the required level of compliance with existing and
potential constitutional requirements to the lowest level recognized in the law.

The Florida Constitution currently provides only minimal specifications
regarding the legislative districts that the legislature is to redraw every ten years: the
legislature “shall apportion the state . . . into . . . consecutively numbered . . . districts of
either contiguous, overlapping, or identical territory.” Art.. III, § 16, Fla. Const.
Amendment 7 would permit—but not require—the legislature to reference two
additional factors when drawing legislative and congressional districts: one, “the
ability of racial and language minorities to participate in the political process and elect

candidates of their choice” is to be “take[n] into consideration,” and two, “communities of
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common interest other than political parties may be respected and promoted.” (Emphasis
added.) Although “consideration” of the specified interests of racial and language
minorities is mandatory, action based upon these considerations is not. Therefore, it
would be permissible under this provision for the legislature to consider the ability of a
certain racial or language minority group to participate in the political process and elect
a candidate of its choice but ultimately to decide, for any reason or for no reason at all,
to decline to take these interests into account when drawing the districts. Treatment of
“communities of common interest” is even more permissive: such communities “may be
respected and promoted.” (Emphasis added.) Thus under Amendment 7 it would be
permissible for the legislature to decide, for any reason or for no reason at all, to decline
to consider communities of common interest when establishing legislative and
congressional districts.

Notwithstanding the permissive nature of thése considerations, Amendment 7
allows them to be followed “without subordination to any other provision of Article III
of the State Constitution.” Thus, Amendment 7 effectively nullifies the existing
constitutional requirement that districts be contiguous. Additionally, even though
passage of Amendments 5 and 6 would result in additional mandatory redistricting
standards, Amendment 7’s “without subordination to” language would effectively
nullify these new standards and allow them to be trumped by the permissive interests
identified in the amendment. The result is there will be no mandatory standards, and
the legislature will have unfettered discretion to draw districts motivated by purely

political interests.
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Further, whereas the Florida Constitution currently requires redistricting to be
conducted “in accordance with the constitution of the state,” Article III, Section 16,
Florida Constitution, under Amendment 7 the state is to “balance and implement” the
state constitutional standards, and its districts and plans are valid if such balancing and
implementation is “rationally related” to the standards in the state constitution. Thus
Amendment 7 would render valid all but “irrational” districts and plans, even when the
plans violate requirements of the Florida Constitution that are by their own terms

mandatory.

IL. THE BALLOT TITLE AND SUMMARY DO NOT FAIRLY INFORM VOTERS
OF THE CHIEF PURPOSE OF THE AMENDMENT OR OF MATERIAL
CHANGES TO THE CONSTITUTION; TO THE CONTRARY, THE BALLOT
TITLE AND SUMMARY MISLEAD VOTERS.

A. The ballot title and summary mislead the public by suggesting that the
amendment creates “standards,” when it does not.

The ballot title of Amendment 7 is “Standards for Legislature to Follow in
Legislative and Congressional Redistricting.” This title is misleading and flies under
false colors in that it purports to provide “standards” for redistricting, when in fact
Amendment 7 has the purpose and intended effect of eliminating all existing and future
mandatory standards for legislative and congressional redistricting under the Florida
Constitution. Far from creating standards, Amendment 7 will give the Legislature
discretion to draw districts to suit its political interests without adhering to any

mandatory requirements.
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Although the amendment identifies two interests not in the current constitution,
it sets no standard of compliance with these interests. The ability of racial and language
minorities to participate in the political process and elect candidates of their choice need
only be “take[n] into consideration,” and “communities of common interest” (whatever
they may be) “may be” (but don’t have to be) ”respec.ted and promoted.” These are not
“standards.” At best, they are suggestions. By leading the ballot summary with a title
that states otherwise, Amendment 7 misleads voters. See Evans v. Firestone, 457 So. 2d
1351, 1355 (Fla. 1984) (statement that amendment would “establish” citizens rights in
civil actions was misleading where amendment actually capped level of recoverable
noneconomic damages); People Against Tax Revenue Mismanagement, Inc. v. County of
Leon, 583 So. 2d 1373, 1376 (Fla. 1991) (ballot language especially defective if it “gives
the appearance of creating new rights or protections, when the actual effect is to reduce
or eliminate rights or protections already in existence”).

B. The ballot summary does not inform voters that Amendment 7 would
eliminate the current mandatory requirement that districts be contiguous.

The Florida Constitution requires the legislature to “apportion the state in
accordance with the constitution of the state and of the United States into . . . districts of
either contiguous, overlapping or identical territory.” Art. III, § 16, Fla. Const. The
Florida Supreme Court has interpreted “contiguous” in this section to apply only to the
characteristics of any individual district, not to a district’s relationship with any other
districts. Advisory Opinion to the Attorney Gen. re Standards for Establishing Legislative

Dist. Boundaries, 2 So. 3d 175, 190-91 (Fla. 2009) (citing In re Apportionment Law Appearing
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as Senate Joint Resolution No. 1E, 414 So. 2d 1040, 1045, 1050 (Fla. 1982)). Thus this
section imposes a constitutional requirement that each individual district be contiguous
within itself, while allowing an individual district to overlap with, or be identical to,
another individual district. Id. at 191. The Court defines “contiguous” to mean “being
in actual contact: touching along a boundary or at a point.” In re Constitutionality of
House Joint Resolution 25E, 863 So. 2d 1176, 1179 (Fla. 2003). A district fails to meet the
contiguity requirement “when a part is isolated from the rest by the territory of another
district or when the lands mutually touch only at a common corner or right angle.” Id.
at 1179 (Fla. 2003) (internal quotations and citations omitted).

By allowing consideration of the interests of racial and language minorities and
communities of common interest “without subordination to” any other provision of
Article III of the constitution, Amendment 7 allows these interests to trump the existing
mandatory requirement in Article I1I, Section 16, that districts be contiguous. The result
is that an individual district no longer must be contiguous or “in actual contact” with
itself; part of a district can be isolated from the rest by_bthe territory of another district.
This could result in districts with disconnected, polka dot style segments wholly
disconnected from each other. Thus the only existing mandatory standard in the
Florida Constitution would be “subordinated” to wholly permissive considerations
which carry no requirement that the legislature apply them when establishing
legislative and congressional districts.

This effect of the amendment is not described in the ballot summary. The

statement that certain interests may be considered “without subordination to any other
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provision of Article III of the State Constitution” falls far short of a “clear and
unambiguous” explanation that Amendment 7 will allow the constitutionally-
mandated contiguity requirement to be ignored. Failure to give voters actual notice of
such an important effect upon the state constitution calls for removal from the ballot.
Askew, 421 So. 2d at 156 (ballot summary was defective because it failed to disclose that
amendment would eliminate constitutional prohibition against lobbying for two years
after leaving public office); Armstrong, 773 So. 2d at 18 (ballot summary defective for
failing to disclose that main effect of amendment was to nullify the Cruel or Unusual
Punishment Clause in the Florida Constitution); Advisory Opinion to the Attorney Gen. re
Term Limits Pledge, 718 So. 2d 798, 804 (Fla. 1998) (ballot summary stating that
amendment “[a]ffects powers of the Secretary of State under Article IV” was defective
where amendment would grant secretary of state significant discretionary powers
concerning elections he did not presently possess). As in these cases, the problem with
Amendment 7 “lies not with what the summary says, but, rather, with what it does not
say.” Askew, 421 So. 2d at 156; Term Limits Pledge, 718 So. 2d at 804.

Although the Court is “wary of interfering with the public’s right to vote” on a
proposed amendment, it is “equally cautious of approving the validity of a ballot
summary that is not clearly understandable.” Advisory Opinion to the Attorney Gen.-

Restricts Laws Related to Discrimination, 632 So. 2d 1018, 1021 (Fla. 1994).
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C. The ballot summary fails to inform voters of the meaning of the phrase
“communities of common interest;” thus voters are left to guess at its meaning.

Amendment 7’s ballot summary and text both provide that “communities of
common interest other than political parties may be respected and promoted . . .
without subordination to any other provision of Article III of the State Constitution.”
The phrase “communities of common interest” does not currently appear in the
constitution and there is no definition or explanation of its meaning. This renders the
amendment fatally ambiguous.

When a ballot summary uses a legal phrase, voters must be informed of its legal
significance. Advisory Opinion to the Attorney Gen. re Amendment to Bar Gov't from
Treating People Differently Based on Race in Pub. Educ., 778 So. 2d 888, 889 (Fla. 2000)
(striking proposed amendments relating to government discrimination because
summary did not define “bona fide qualifications based on sex”). Otherwise, voters are
left to guess at the term’s meaning and will rely upon their own conceptions to do so.
Id. A summary that does not define important terms is vague and ambiguous and thus
violates Section 101.161, Florida Statutes. Id; see also Advisory Opinion to the Attorney
Gen. re People’s Prop. Rights Amendments Providing Compensation for Restricting Real Prop.
Use May Cover Multiple Subjects, 699 So. 2d 1304, 1309 (Fla. 1997) (striking ballot
summary that failed to define “common law nuisance” because it did not inform the
voter what restrictions were compensable under the amendment).

Without any definition of “communities of common interest,” voters are left to

guess at what this term means and will do so based upon their own conceptions and
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experiences. Voters’ perceptions of “communities of common interest” will range
broadly, from immigrant communities to country club communities to communities of
people with common physical characteristics. A common understanding of this term is
especially important because Amendment 7 would allow such communities to be
“respected and promoted” to the exclusion of every other redistricting standard in the
constitution, both present and future. This means that respect and promotion of a
community of common interest could permissibly be the sole justification for the shape
of district. Failure to provide voters with a definition of this potentially dispositive
term deprives them of fair notice of the effect of Amendment 7.

D. The ballot summary does not inform voters that Amendment 7 would permit
redistricting plans to be scrutinized according to the lowest level of
constitutional scrutiny recognized in the law.

Amendment 7 proposes to implement a new standard for judicial review of
legislatively-apportioned districts and plans by declaring such districts and plans “valid
if the balancing and implementation of standards is rationally related to the standards
contained in the State Constitution.”

The “rationally related” language appears to refer to a constitutional standard
applicable to certain claims under the Equal Protection Clause. However, because itis a
legal term for which voters are given no definition, this provision suffers from the same
fatal defect as the undefined phrase “communities of common interest.” See Advisory
Opinion to the Attorney Gen. re Amendment to Bar Govt. from Treating People Differently

Based on Race in Pub. Educ., 778 So. 2d 888, 889 (Fla. 2000); Advisory Opinion to the
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Attorney General re People’s Property Rights Amendments Providing Compensation for
Restricting Real Property Use May Cover Multiple Subjects, 699 So. 2d 1304, 1309.

In any event, a mere recitation of the legal definition of the “rational
relationship” or “rational basis” constitutional test would be insufficient to satisfy the
accuracy requirement in this context. The ballot summary must also reveal the manner
in which the proposed test differs from the current constitutional standard. The Florida
Supreme Court has not previously applied a rational basis test to evaluate a legislative
redistricting plan; rather, it looks to whether the plan facially “violates” the Florida
Constitution. See In re Constitutionality of House Joint Resolution 1987, 817 So. 2d 819, 825
(Fla. 2002) (In re HJR 1987). Furthermore, the Court’s determination of the facial
validity of an apportionment plan is without prejudice to subsequent “as applied”
challenges based upon specific factual situations. In re Apportionment Law Appearing as
Senate Joint Resolution Number 1305, 263 So. 2d 797, 808 (Fla. 1972); In re HJR 1987, 817
So. 2d at 829-31. The ballot summary fails to inform the voters Wﬁether the new
“rational relationship” standard of review applies only to the facial review or to the as-
applied challenges as well.

The “rational relationship” standard is the lowest constitutional standard
applied to equal protection claims and is appropriately applied where the challenged
legislative action does not affect a fundamental right or a suspect class. E.g., B.S. v.
State, 862 So. 2d 15, 18 (Fla. 2003). The query under this test is “whether it is
conceivable that the . . . classification bears some rational relationship to a legitimate

state purpose.” Fla. High School Activities Ass'n v. Thomas, 434 So. 2d 306, 308 (Fla. 1983).
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Although it is not clear how an equal protection standard would be applied to specific
constitutional standards, it is clear that the legislature intended to permit only the
lowest level of constitutional review of its redistricting plans, and that the ballot
summary does not inform voters of this chief purpose and effect. Accordingly,
Amendment 7 must be stricken from the ballot.

E. The ballot summary does not inform voters that Amendment 7 would nullify

Amendments 5 and 6, if approved by the voters.

Amendment 7 would not only eliminate the mandatory contiguity requirement
currently in Article III, Section 16 of the Florida Constitution; it would also eliminate the
additional standards that will be imposed by Amendments 5 and 6 (if passed) as well as
any standards added in the future. Voters are not given fair notice of this purpose and
effect.

Amendments 5 and 6, if approved by the voters, will add several mandatory
standards to the congressional and legislative redistricting process. Under these
amendments, legislative and congressional districts may not be drawn “with the intent
to favor or disfavor a political party or incumbent” or “with the intent or result of
denying or abridging the equal oppoftunity of racial or language minorities to
participate in the political process or to diminish their ability to elect representatives of
their choice,” and “districts shall consist of contiguous territory.” Furthermore, to the
extent consistent with these mandatory standards and federal law, districts shall be “as
nearly equal in population as is practicable; . . . compact ; and . . . where feasible, utilize

existing political and geographical boundaries.” (Exhibit 2.)

Page 16 of 23



Amendments 5 and 6 were approved by the Florida Supreme Court on January
29, 2009, and received sufficient signatures for placement on the ballot nearly a year
later, on January 22, 2010.! Thus not only was the Florida Legislature cognizant when
it proposed HJR 7231 (which became Amendment 7) that Amendments 5 and 6 would
be on the 2010 general election ballot, the legislative history demonstrates that
Amendment 7 was drafted with the express purpose of eliminating the mandatory
application of the standards contained in Amendments 5 and 62 See House of
Representatives Staff Analysis for HJR 7231 at 17-19 (April 20, 2010) (noting that
Amendments 5 and 6 would limit the legislature’s discretion in drawing districts and
that the consideration of the interests set forth in HJR 7231 would be “of at least equal
dignity with the standards contained in Subsection (1) of [Amendments 5 and 6] and
would be superior to the standards contained in Subsection (2)” of these amendments.)
(Exhibit 3).

Failure to give voters notice of this purpose and effect renders the proposal
misleading and contrary to section 101.161(1), Florida Statutes. See Kobrin v. Leahy, 528

So. 2d 392, 393 (Fla. 3d DCA 1988), rev. denied, 523 So. 2d 577 (Fla. 1988). In Kobrin, a |

1 See Fla. Dept. of State, Div. of Elections, 2010 Proposed Constitutional Amendments,
http:/ /election.dos.state.fl.us/initiatives/ initiativelist.asp?year=2010&initstatus=ALT &MadeBallot=Y&E
lecType=GEN (last visited June 9, 2010).

2 Furthermore, to achieve ballot position immediately following Amendments 5 and 6, the legislature
filed HJR 7231 with the Secretary of State ahead of other joint resolutions for proposed constitutional
amendments passed earlier in the session” Compare HJR 7231, relating to redistricting (enrolled April 30,
2010, filed May 18, 2010, and designated as “ Amendment 7”) with SJR 2 relating to class size requirements
(enxolled April 9, 2010, filed May 19, 2010, and designated as “Amendment 8”) and HJR 37 relating to
health care services (enrolled April 27, 2010, filed May 20, 2019, and designated as “Amendment 9”). See
Fla. Dept. of State, Div. of Elections, 2010 Proposed Constitutional Amendments,
http:/ /election.dos.state fl.us/initiatives/ initiativelist.asp?year=2010&initstatus=ALL&MadeBallot=Y&E

lecType=GEN (last visited June 9, 2010).
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race to elect members to a county fire and rescue district was scheduled to be on the
ballot. Id. The county then proposed to place a proposition in the ballot that would
eliminate the district entirely, notwithstanding the election of district members to take
place in the same election. Id. The court struck the proposition because it made no
specific reference to the “totally inconsistent, but simultaneously conducted election,
nor even to the elimination of the board itself.” Id. The court concluded that “the
apparent studied omission of such a reference and the consequent and just as obvious
failure to dispel the confusion which must inevitably arise from this set of
circumstances renders the language as framed fatally defective.” Id.

The same is true here: Amendment 7’s failure to notify voters that it would
effectively nullify the mandatory elements of Amendments 5 and 6 renders it fatally
defective. Amendments 5 and 6 achieved ballot position on January 22, 2010. The
legislature knew these amendments w.ould be on the 2010 general election ballot, and
intentionally drafted Amendment 7 to interfere with their effectiveness. Under these
circumstances, the ballot summary must inform voters that a chief purpose and effect of
the amendment is to eviscerate the mandatory standards contained in Amendments 5

and 6.3

3 Plaintiffs anticipate Defendants will contend this argument is foreclosed by Advisory Opinion to the
Attorney Gen. re Florida Growth Mgmt. Initiative Giving Citizens the Right to Decide Local Growth Mgmt. Plan
Changes, 2 So. 3d 118 (2008). But that advisory opinion comes nowhere close to standing for the
proposition that a ballot summary for a legislatively-proposed constitutional amendment in an upcoming
general election need never reveal its intended effect on a citizens initiative that has been placed on the
ballot in the same election.
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The inaccuracy of Amendment 7 is compounded by the fact that its ballot title
mimics the titles of Amendments 5 and 6 in an apparent effort to confuse voters. Voters

will see the following ballot titles:

Amendment 5: STANDARDS FOR LEGISLATURE TO FOLLOW IN
LEGISLATIVE REDISTRICTING

Amendment 6 STANDARDS FOR LEGISLATURE TO FOLLOW IN
CONGRESSIONAL REDISTRICTING

Amendment 7 STANDARDS FOR LEGISLATURE TO FOLLOW IN
LEGISLATIVE AND CONGRESSIONAL REDISTRICTING

A voter would reasonably understand each of these amendments to impose standards
for the legislature to follow when conducting the redistricting process under the Florida
Constitution. But this is not the case; although Amendments 5 and 6 propose express,
mandatory standards, Amendment 7 makes ambiguous suggestions regarding interests
that may be considered and allows these suggestions to trump both current and future
state constitutional standards. By placing Amendment 7 immediately after
Amendment 5 and 6 and making its title indistinguishable from the titles of these
amendments, Amendment 7 falsely entices voters into believing that all three
amendments will impose standards for the legislature to follow in redistricting. This is
not the case, and voters deserve to know the truth.

Worse yet, Amendment 7 uses language very similar to Amendments 5 and 6
relating to racial and language minorities, which will cause voters to think all three

amendments benefit these groups when in fact Amendment 7 wholly eliminates the
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protections that would be given to racial and language minorities by Amendments 5
and 6. Amendments 5 and 6 state unequivocally that:

districts shall not be drawn with the intent or result of denying or abridging

the equal opportunity of racial or language minorities to participate in the

political process or to diminish their ability to elect representatives of their

choice.
(Emphasis added.) This statement is unambiguous; it creates a mandatory standard
which must be complied with in order for the legislature’s redistricting plan to be valid.
Amendment 7, on the other hand, states:

The state shall take into consideration the ability of racial and language

minorities to participate in the political process and elect candidates of

their choice . . . without subordination to any other provision of Article III

of the State Constitution.

(Emphasis added.)

The language in Amendment 7 relating to racial and language minorities is
appealingly similar to that of Amendments 5 and 6, yet its effect is fatal to Amendments
5 and 6. Under Amendment 7 the legislature need only “take into consideration” the
ability of racial and language minorities to participate in the political process and elect
candidates of their choice. Once considered, the legislature is free to decline to take
these interests into account when drawing districts. And because this “consideration”
is superior to every other standard in the constitution, including those contained in
Amendments 5 and 6, the legislature would remain free to draw a redistricting plan
with the “intent or result of denying or abridging the equal opportunity of racial or

language minorities to participate in the political process or to diminish their ability to

elect representatives of their choice.” Thus even though voters will believe they are
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furthering the intérests of racial and language minorities by voting “yes” for
Amendments 5, 6, and 7, the reality is Amendment 7 destroys the very protections
voters intended to create with their “yes” vote on Amendments 5 and 6. The ballot
summary does not disclose this. Where a ballot summary is not written clearly enough
for even the more educated voters to understand its chief purpose, the amendment

must be stricken. Smith v. Amer. Airlines, 606 So. 2d 618, 621 (Fla. 1992).

CONCLUSION

“The voters of Florida deserve nothing less than clarity when faced with the
decision of whether to amend our stéte constitution . . . .” Fla. Dep’t of State v. Slough,
992 So. 2d 142, 149 (Fla. 2008). Because the ballot title and summary of Amendment 7
clearly and conclusively fail to adequately inform the voter of the chief purposes and
effects of the amendment, and are affirmatively misleading, placement of Amendment 7
on the ballot would violate Article XI, Section 5, Florida Constitution, and Section
101.161‘(1), Florida Statutes.

Plaintiffs respectfully request that this Court enter final judgment declaring that
Amendment 7 violates section 101.161(1), Florida Statutes, and prohibiting Defendants
from placing Amendment 7 on the ballot, and grant such further relief as the Court

deems appropriate.
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LYANN C. HEARN

MARK HERRON

Florida Bar No. 0199737
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RONALD G. MEYER
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Email: jplohm@meyerbrookslaw.com
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CONSTITUTIONAL AMENDMENT PETITION FORM

Under Florida Law, it is a first degree misdemeanor to knowingly sign more than once a petition or petitions for a candidate, a minor
political party, or an issue. Such offense is punishable as provided in s. 775.082 or 5.775.083. [Section 104.185, Florida Statutes]

NAME:

(Please print name as it appears on Voter I.D. Card)
RESIDENTIAL STREET ADDRESS:

CITY: ZIP:

COUNTY:

Date of birth: / / {or) Voter registration number:

I am a registered voter of Florida and hereby petition the Secretary of State to place the following amendment to the Florida Constitution
on the ballot in the general election:

ARTICLE AND SECTION BEING CREATED OR AMENDED: Add a new Section 21 to Article IlI

BALLOT TITLE:
STANDARDS FOR LEGISLATURE TO FOLLOW IN
LEGISLATIVE REDISTRICTING

BALLOT SUMMARY: Legislative districts or districting plans may not be drawn to favor or disfavor an
incumbent or political party. Districts shall not be drawn to deny racial or language minorities the equal
opportunity to participate in the political process and elect representatives of their choice. Districts must be
contiguous. Unless otherwise required, districts must be compact, as equal in population as feasible, and
where feasible must make use of existing city, county and geographical boundaries.

FULL TEXT: Add anew Section 21 to Article III
‘Section 21, STANDARDS FOR ESTABLISHING LEGISLATIVE DISTRICT BOUNDARIES

In establishing Legislative district boundaries:

(1) No apportionment plan or district shall be drawn with the intent to favor or disfavor a political party or an incumbent; and districts shall
not be drawn with the intent or result of denying or abridging the equal opportunity of racial or language minorities to participate in the
political process or to diminish their ability to elect representatives of their choice, and districts shall consist of contiguous territory.

(2) Unless compliance with the standards in this subsection conflicts with the standards in subsection (1) or with federal law, districts shall
be as nearly equal in population as is practicable; districts shall be compact; and districts shall, where feasible, utilize existing political and
geographical boundaries. .

(3} The order in which the standards within sub-sections (1) and (2) of this section are set forth shalf not be read to establish any priority of
one standard over the other within that subsection.

X
SIGNATURE OF REGISTERED VOTER DATE SIGNED
Paid Political advertisement paid for by
FairDistrictsFlorida.org
P.O. Box 330868, Miami, FL. 33233
RETURN SIGNED PETITIONS TO THIS ADDRESS
Paid petition circulator; Name: Address:
[RESERVED FOR BAR CODE " JIDATE APPROVED: 9/28/07 SERIAL NUMBER: 07-16 ]
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CONSTITUTIONAL AMENDMENT PETITION FORM

Under Florida Law, it is a first degree misdemeanor to knowingly sign more than once a petition or petitions for a candidate, a minor
political party, or an issue. Such offense is punishable as provided in s. 775.082 or 5.775.083. [Section 104.185, Florida Statutes]

NAME:

(Please print name as it appears on Voter I.D. Card)
RESIDENTIAL STREET ADDRESS:

CITY: Z1P:

COUNTY:

Date of birth: / / (or) Yoter registration number:

| am a registered voter of Florida and hereby petition the Secretary of State to place the following amendment to the Florida Constitution
on the ballot in the general election:

ARTICLE AND SECTION BEING CREATED OR AMENDED: Add a new section 20 to Article ilI

: BALLOT TITLE:
STANDARDS FOR LEGISLATURE TO FOLLOW IN
CONGRESSIONAL REDISTRICTING

BALLOT SUMMARY: Coungressional districts or districting plans may not be drawn to favor or disfavor an
incumbent or political party. Districts shall not be drawn to deny racial or language minorities the equal
opportunity to participate in the political process and elect representatives of their choice. Districts must be
contiguous. Unless otherwise required, districts must be compact, as equal in population as feasible, and
where feasible must make use of existing city, county and geographical boundaries.

FULL TEXT: Add a new section 20 to Article [Ti
Section 20. STANDARDS FOR ESTABLISHING CONGRESSIONAL DISTRICT BOUNDARIES

In establishing Congressional district boundaries:

(1) No apportionment plan or individual district shall be drawn with the intent to favor or disfavor a political party or an incumbent; and
districts shail not be drawn with the intent or result of denying or abridging the equal opportunity of racial or language minorities to
participate in the political process or to diminish their ability to elect representatives of their choice; and districts shall consist of
contiguous territory.

(2) Unless compliance with the standards in this subsection conflicts with the standards in subsection (1) or with federal law, districts shall
be as nearly equal in population as is practicable; districts shall be compact; and districts shall, where feasible, utilize existing political and
geographical boundaries.

(3} The arder in which the standards within sub-sections (1) and (2) of this section are set forth shall not be read to establish any priority of
one slandard over the other within that subsection.

X
SIGNATURE OF REGISTERED VOTER ‘ DATE SIGNED

Paid Political advertisement paid for by

FairDistrictsFlorida.org
P.O. Box 330868, Miami, FL. 33233
RETURN SIGNED PETITIONS TO THIS ADDRESS
Paid petition circulator: Name: Address:
IRESERVED FOR BAR CODE " IDATE APPROVED: 9/28/07 SERIAL NUMBER: 07-15 )




FLORIDA H O U 8§ E O F R EPRESENTATI! V E S

ENROLLED
HJR 7231, Engrossed 1 2010 Legislature
1 House Joint Resolution
2 A joint resolution proposing the creation of Section 20 of
3 Article III of the State Constitution to provide standards
4 for establishing legislative and congressional district
5 boundaries.
6
7 Be It Resolved by the Legislature of the State of Florida:
8
9 That the following creation of Section 20 of Article III of
10} the State Constitution is agreed to and shall be submitted to
11| the electors of this state for approval or rejection at the next
12| general election or at an earlier special election specifically
13} authorized by law for that purpose:
14 ARTICLE TIII
15 LEGISLATURE
16 SECTION 20. Standards for establishing legislative and
17} congressional district boundaries.—In establishing congressional
18| and legislative district boundaries or plans, the state shall
191 apply federal requirements and balance and implement the
2 standards in this constitution. The state shall take into
21| consideration the ability of racial and language minorities to
22| participate in the political process and elect candidates of
23 their choice, and communities of common interest other than
24| political parties may be respected and promoted, both without
25| subordination to any other provision of this article. Districts
26| and plans are valid if the balancing and implementation of
27 standards is rationally related to the standards contained in
28 this constitution and is consistent with federal law.
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FL ORI DA H O U S E o F R EPRESENTAT! VE

ENROLLED

HJR 7231, Engrossed 1 2010 Legislature
29
30 BE IT FURTHER RESOLVED that the following statement be
31} placed on the ballot: '
32 CONSTITUTIONAL AMENDMENT
33 ARTICLE IIX, SECTION 20
34 STANDARDS FOR LEGISLATURE TO FOLLOW IN LEGISLATIVE AND
35| CONGRESSIONAL REDISTRICTING.—In establishing congressional and
36| legislative district boundaries or plans, the state shall apply
37| federal requirements and balance and implement the standards in

38; the State Censtitution. The state shall take into consideration
391 the ability of racial and language minorities to participate in
40 the political process and elect candidates of their choice, and
41! communities of common interest other than political parties may
42 be respected and promoted, both without subordination to any

43| other provision of Article III of the State Constitution.

44) Districts and plans are valid if the balancing and

45| implementation of standards is rationally related to the

46) standards contained in the State Constitution and is consistent

47 with federal law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HJR 7231 PCB SPCSEP 10-01 Method and Standards for Legislative and
Congressional Redistricting and Reapportionment
SPONSOR(S): Select Policy Council on Strategic & Economic Planning; Hukill

TIED BILLS: IDEN./SIM. BILLS: SJR 2288
REFERENCE ACTION ANALYST STAFF DIRECTOR

Orig. Comm.. Select Policy Council on Strategic &

Economic Planning 11Y,5N Kelly Bahl
1) Rules & Calendar Council 12Y,6 N Hassell Birtman
2)
3)
4)
5)

SUMMARY ANALYSIS

The Florida Constitution requires the Legislature, by joint resolution at its reguiar session in the second year
after the United States Census, to apportion state legislative districts. The United States Constitution requires
the reapportionment of the United States House of Representatives every ten years, which includes the
distribution of the House’s 435 seats between the states and the equalization of population between districts
within each state. . :

Two citizen initiatives, related to redistricting, have secured placement on the 2010 General Election ballot.
Amendments 5 and 6, promoted by FairDistrictsFlorida.org, would add standards for state legislative and
congressional redistricting to the Florida Constitution. The amendments do not contain definitions for the
proposed new standards, which may have the effect of restricting the range of redistricting choices available
under the federal Voting Rights Act.

The proposed joint resolution would create a new Section 20 to Article Ill of the Florida Constitution. The new
section would add new state constitutional standards for establishing legislative and congressiona! district
boundaries. The proposed standards in the joint resolution would complement the proposed standards in
Amendment 5 and 6 and provide for a balancing of the various constitutional redistricting standards.

Specifically, the proposed joint resolution would "require that the state apply federal requirements in its
balancing and implementing of the redistricting standards in the state constitution. Both the equal opportunity
of racial and language ‘minorities to participate in the palitical process and communities of interest are
established as standards that are on“equal footing as any other standard in the state constitution. Therefore
minority access districts can be considered, and communities of interest can be respected and promoted, as
matters of legislative discretion. Finally, the proposed joint resolution asserts that districts and plans are valid if
the standards in the state constitution were balanced and implemented rationally and consistent with federal
law.

The proposed joint resolution would require approval by 60% of the voting electorate in Florida’s 2010 General
Election.

This document does not reflect the intent or official position of the hill sponsor or House of Representatives. .
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HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the
House of Representatives

¢ Balance the state budget.

e Create a legal and regulatory environment that fosters economic growth and job creation.
» Lowerthe tax burden on families and businesses.

» Reverse or restrain the growth of government.

« Promote public safety.

« Promote educational accountability, excellence, and choice.

* Foster respect for the family and for innocent human life.

» Protect Florida's natural beauty.

FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

'A. EFFECT OF PROPOSED CHANGES:
Current Situation

The law governing the reapportionment and redistricting’ of congressional and state legislative districts

implicates the United States Constitution, the Florida Constitution, and federal statutes.

Florida Constitution

The Florida Constitution requires the Legislature, by joint resolution at its regular session in the second
year after the Census is conducted, to apportion the State into senatorial districis and representative

districts. According to Article Ill, Section 16(a), Florida Constitution, senatorial districts must be;
1. Between 30 and 40 in numbers;

2. Consecutively numbered; and

3. Of contiguous, overlapping, or identical teritory.

Representative districts must be:

1. Between 80 aﬁd 120 in number;

2. Consecutively numbered; and

3. Of contiguous, overlapping, or identical territory.

The joint resolution is not subject to gubernatorial approval. If the Legislature fails to make the
apportionment, the Governor must reconvene the Legislature in a special apportionment session not to
exceed 30 days. If the Legislature fails to adopt an apportionment plan at its regular or special
apportionment session, the Attorney General must petition the Florida Supreme Court to make the

apportionment.?

' The concepts of reapportionment and redistricting are distinct. Reapportionment refers to the process of proportio.nally. reassigning a
given number of seats in a legislative body, i.e. 435 seats in the U.S. House of Representatives, to established districts, i.e. amongst

the states, based on an established formula. Redistricting refers to the process of changing the boundaries of any given legislative

district.

2 article 111, Section 16(b), Florida Constitution.
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Within 15 days after the Legislature adopts the joint resolution, the Attorney General must petition the
Supreme Court to review the apportionment plan.® Judicial review is limited to:

1. Whether the plan satisfies the “one person, one vote” mandate of equal protection; and
2. Whether the districts are of contiguous, overlapping or identical territory.*

If the Court invalidates the apportionment plan, the Governor must reconvene the Legislature in an
extraordinary apportionment session, not to exceed 15 days.® Within 15 days after the adjournment of
the extraordinary apportionment session, the Attorney General must petition the Supreme Court to
review the apportionment plan adopted by the Legislature or, if no plan was adopted, report the fact to
the Court® If the Court invalidates the apportionment plan adopted by the Legislature at the
extraordinary apportionment session, or if the Legislature fails to adopt a plan, the Court must draft the
redistricting plan.’

The Florida Constitution is silent with respect to congressional redistricting. Article 1 Section 4 of the
United States Constitution grants to each state legislature the exclusive autharity to apportion seats
designated to that state by providing the legislative bodies with the authority to determine the times
place and manner of holding elections for senators and representatives. Consistent therewith, Florida
has adopted its congressional apportionment plans by legislation subject to gubernatorial approval.®
Congressional apportionment plans are not subject to automatic review by the Florida Supreme Court.

U.S. Constitution

The United States Constitution requires the reapportionment of the House of Representatives every ten
years to distribute each of the House of Representatives' 435 seats between the states and to equalize
population between districts within each state.

Article 1, Section 4 of the United States Constitution provides that “[tlhe Time, Places and Manner of
holding Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof.” See also U.S. Const. art. I, § 2 (“The House of Representatives shall be
composed of Members chosen every second Year by the People of the several States . . . ."). The U.S.
Supreme Court has recognized that this language delegates to state legislatures the exclusive authority
to create congressional districts. See e.g., Growe v. Emison, 507 U.S. 25, 34 (1993); League of United
Latin Am. Citizens v. Perry, 548 U.S. 399, 416 (2006) (“[Tlhe Constitution vests redistricting
responsibilities foremost in the legislatures of the States and in Congress . . . .").

In addition to state specific requirements to redistrict, states are obligated to redistrict based on the
principle commonly referred to as "one-person, one-vote.”® In Reynolds, the United States Supreme
Court held that the Fourteenth Amendment required that seats in state legislature be reapportioned on
a population basis. The Supreme Court concluded:

..."the basic principle of representative government remains, and must remain,
unchanged — the weight of a citizen's vote cannot be made o depend on where he lives.
Population is, of necessity, the starting point for consideration and the controlling
criterion for judgment in legislative apportionment controversies...The Equal Protection
Clause demands no less than substantially equal state legislative representation for all
citizens, of all places as well as of all races. We hold that, as a basic constitutional
standard, the Equal Protection Clause requires that the seats in both houses of a
bicameral state legislature must be apportioned on a population basis."*

3 Article 1), Section 16(c), Florida Constitution.

4 In re Constitutionality of House Joint Resolution 25E, 863 So. 2d 1176, 1178 {Fla. 2003).

® Article III, Section 16(d), Florida Constitution.

& Article I1l, Section 16(e), Florida Constitution.

7 Article [11, Section 16(f), Florida Constitution.

8 See generally Section 8.0001, et seq., Florida Statutes (2007).

® Baker v. Carr, 369 U.S. 186 (1962).

® Reynolds v. Sims, 377 U.S. 533, 568 (1964).
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The Court went on to conclude that decennial reapportionment was a rational approach to readjust
legislative representation to take into consideration population shifts and growth."

in addition to requiring states to redistrict, the principle of one-person, one-vote, has come to generally
stand for the proposition that each person’s vote should count as much as anyone else's vote.

The requirement that each district be equal in population applies differently to congressional districts
than to state legislative districts. The populations of congressional districts must achieve absolute
mathematical equality, with no de minimis exception.”” Limited population variances are permitted if
they are “unavcidable despite a good faith effort” or if a valid “justification is shown.”*

In practice, congressional districting has strictly adhered to the requirement of exact mathematical
equality. In Kirkpatrick v. Preisler the Court rejected several justifications for violating this principle,
including “a desire to avoid fragmenting either political subdivisions or areas with distinct economic and
social interests, considerations of practical politics, and even an asserted preference for geographically
compact districts.”™

For state legislative districts, the courts have permitted a greater population deviation amongst districts.
The populations of state legislative districts must be “substantially equal.”'® Substantial equality of
population has come to generally mean that a legislative plan will not be held to violate the Equal
Protection Clause if the difference between the smallest and largest district is less than ten percent.'®
Nevertheless, any significant deviation (even within the 10 percent overall deviation margin) must be
“based on legitimate considerations incident to the effectuation of a rational state policy,”"” including
“the integrity of political subdivisions, the maintenance of compactness and contiguity in legisiative
districts, or the recognition of natural or historical boundary lines.”'®

Howeéver, states should not interpret this 10 percent standard to be a safe haven.' Additionally,
nothing in the U. S Constitution or case law prevents States from imposing stricter standards for
population equality.?

Compared to other states, Florida's population range ranked 13" of 49 (2.79%) for its State House
districts, ranked 3 of 50 (0.03%) for it State Senate districts, and achieved statistical perfection
(0.00%) for its Congressional-districts.’

The Voting Rights Act

Congress passed the Voting Rights Act (VRA) in 1965. The VRA protects the right to vote as
guaranteed by the 15" Amendment to the United States Constitution. In addition, the VRA enforces
the protections of the 14th Amendment to the United States Constitution by providing “mincrity voters
an opportunity to participate in the electoral process and elect candidates of their choice, generally free
of discrimination.”#

The relevant components of the Act are contained in Section 2 and Section 5. Section 2 applies to all
jurisdictions, while Section 5 applies only to covered jurisdictions (states, counties, or other jurisdictions
within a state).?? The two sections, and any analysis related to each, are considered independently of

n 1 Reynolds v. Sims, 377 U.S. 584 (1964).

2 Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).
13 Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).
' Kirkpatrick v, Preisler, 394 U.S. 526, 531 (1969).
'S Reynolds v. Sims, 377 U.S. 533, 568 (1964).

€ Chapman v. Meier, 420 U.S. 1 (1975); Connor v. Finch, 431 U.S. 407, 418 (1977).

7 7 Reynolds, 377 U.S. at 579.
8 Swann v. Adams, 385 U.S. 440, 444 (1967).

19 Redlstncf/ng Law 2070. National Conference of State Legislators.
Red:stnct/ng Law 2070. National Conference of State Legislators.
Redlstnct/ng Law 2070. National Conference of State Legislators.

2 Redistricting Law 2010. National Conference of State Legislators.

B Redistricting Law 2010. National Conference of State Legislators.
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each other, and therefore a matter considered under by one section may be treated differently by the
other section.

The phraseology for types of minority districts can be confusing and often times unintentionally
misspaken. It is important to understand that each phrase can have significantly different implications
for the courts, depending on the nature of a legal complaint.

A “majority-minority district” is a district in which the majority of the voting-age population (VAP) of the
district is African American, Hispanic, Asian or Native-American. A “minority access district” is a district
in which the dominant minority community is less than a majority of the VAP, but is still large enough to
elect a candidate of its choice through either crossover votes from majority voters or a coalition with
another minority community.

“Minority access” though is more jargon than meaningful in a legal context. There are two types of
districts that fall under the definition. A “crossover district” is a minority-access district in which the
dominant minority community is less than a majority of the VAP, but is still large enough that a
crossover of majority voters is adequate enough to provide that minority community with the opportunity
to elect a candidate of its choice. A “coalitional district” is a minority-access district in which two or
more minority groups, which individually comprise less than a majority of the VAP, can form a coalition
to elect their preferred candidate of choice. A distinction is sometimes made between the two in case
law. For example, the legislative discretion asserted in Bartlelt v. Strickland—as discussed later in this
document—is meant for crossover districts, not for coalitional districts.

Lastly, the courts have recognized that an “influence district” is a district in which a minority community
is not sufficiently large enough to form a coalition or meaningfully sclicit crossover votes and thereby
elect a candidate of its choice, but is able to effect election outcomes and therefore elect a candidate
who would be mindful of the minority community’s needs.

Section 2 of the Voting Rights Act

The most common challenge to congressional and state legislative districts arises under Section 2 of
the Voting Rights Act. Section 2 provides: “No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State...in a manner which results in a denial
or abridgement of the right of any citizen of the United States to vote on account of race or color.”*
The purpose of Section 2 is to ensure that minority voters have an equal opportunity along with other
members of the electorate to influence the political process and eledt representatives of their choice.®

In general, Section 2 challenges have been brought against districting schemes that either disperse
members of minority communities into districts where they constitute an ineffective minority—known as
“cracking®—or which concentrate minority voters into districts where they constitute excessive
majorities—known as “packing”—thus diminishing minority influence in neighboring districts. In prior
decades, it was also common that Section 2 challenges would be brought against multimember
districts, in which “the voting strength of a minority group can be lessened by placing it in a larger
multimember or at-large district where the majority can elect a number of its preferred candidates and
the minority group cannot elect any of its preferred candidates.”?

The Supreme Court set forth the criteria of a vote-dilution claim in Thornburg v. Gingles®® A plaintiff
must show:

1. A minority group must be sufficiently large and geographically compact to constitute a majority in a
single-member district;

24 42 U.S.C. Section 1973(a) (2008).

35 42 U.S.C. Section 1973(b); Voinovich v. Quilter, 507 U.S. 146, 155 (1993).

“’? Also frequently referred to as “fracturing.”

27 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 54.

% 478 U.S. 30 (1986).
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2. The minority group must be politically cohesive; and

3. White voters must vote sufficiently as a bloc to enable them usually to defeat the candidate
preferred by the minority group.

The three “Gingles factors” are necessary, but not sufficient, to show a violation of Section 2.° To
determine whether minority voters have been denied an equal opportunity to influence the political
process and elect representatives of their choice, a court must examine the totality of the
circumstances.*

This analysis requires consideration of the so-called “Senate factors,” which assess historical patterns
of discrimination and the success, or lack thereof, of minorities in participating in campaigns and being
elected to office. ¥ Generally, these "Senate factors” were born in an attempt to distance Section 2
claims from standards that would otherwise require plaintiffs to prove “intent,” which Congress viewed
as an additional and largely excessive burden of proof, because "It diverts the judicial injury from the
crucial question of whether minorities have equal access {0 the electoral process to a historical
question of individual motives.”*

States are obligated to balance the existence and creation of districts that provide electoral
opportunities for minorities with the reasonable availability of such opportunities and other traditional
redistricting principles. For example, in Johnson v. De Grandy, the Court decided that while states are
not obligated to maximize the number of minority districts, states are also not given safe harbor if they
achieve proportionality between the minority population(s) of the state and the number of minority
districts.*® Rather, the Court considers the totality of the circumstances. In “examining the totality of
the circumstances, the Court found that, since Hispanics and Blacks could elect representatives of their
choice in proportion to their share of the voting age popuiation and since there was no other evidence
of either minority group having less opportunity than other members of the electorate to participate in
the political process, there was no violation of Section 2."%

In League of United Latin American Citizens (LULAC) v. Perry, the Court elaborated on the first Gingles
precondition. “Although for a racial gerrymandering claim the focus should be on compactness in the
district's shape, for the first Gingles prong in a Section 2 claim the focus should be on the compactness
of the minority group.”

in Shaw v. Reno, the Court found that “state legislation that expressly distinguishes among citizens on
account of race - whether it contains an explicit distinction or is "unexplainable on grounds other than
race,"...must be narrowly tailored to further a compelling governmental interest. Redistricting
legislation that is alleged to be so bizarre on its face that it is unexplainable on grounds other than race
demands the same close scrutiny, regardless of the motivations underlying its adoption.”*

Later, in Shaw v. Hunt, the Court found that the State of North Carolina made race the predominant
consideration for redistricting, such that other race-neutral districting principles were subordinated, but
the state failed to meet the strict scrutiny® test. The Court found that the district in question, “as drawn,
is not a remedy narrowly tailored to the State's professed interest in avoiding liability under Section(s) 2
of the Act,” and “could not remedy any potential Section(s) 2 violation, since the minority group must be
shown to be "geographically compact" to establish Section(s) 2 liability.”*® Likewise, in Bush v. Vera,

3 Johnson v. De Grandy, 512 U.S. 997, 1011-1012 (1994).

30 42 U.S.C. Section 1973(b); Thornburg vs. Gingles, 478 U.S. 46 (1986).

3 Redistricting Law 20710. National Conference of State Legislators. November 2009. Page 57.

32 genate Report Number 417, 97" Congress, Session 2 (1982).

3 Johnson v. De Grandy, 512 U.S. 997, 1017 (1994).

%4 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 61-62.

35 Redistricting Law 2070. National Conference of State Legisiators. November 2009. Page 62.

% Shaw v. Reno, 509 U.S. 630 (1993).

¥ “Strict scrutiny” is the most rigorous standard used in judicial review by courts that are reviewing federai law. Strict scrutiny is part of
a hierarchy of standards courts employ to weigh an asserted government interest against a constitutional right or principte that conflicts
with the manner in which the interest is being pursued.

3 Shaw v. Hunt, 517 U.S. 899 (1996).
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the Supreme Court supported the strict scrutiny approach, ruling against a Texas redistricting plan
included highly irregularty shaped districts that were significantly more sensitive to racial data, and
lacked any semblance to pre-existing race-neutral districts.*

Lastly, In Bartleft v. Strickland, the Supreme Court provided a “bright line” distinction between majority-
minority districts and other minority “crossover” or “influence districts. The Court “concluded that §2
does not require state officials to draw election district lines to allow a racial minority that would make
up less than 50 percent of the voting-age population in the redrawn district to join with crossover voters
to elect the minority's candidate of choice.”® However, the Court made clear that States had the
flexibility to implement crossover districts as a method of compliance with the Voting Rights Act, where
no other prohibition exists. In the opinion of the Court, Justice Kennedy stated as follows:

“Much like §5, §2 allows States to choose their own method of complying with the Voting
Rights Act, and we have said that may include drawing crossover districts...VWhen we
address the mandate of §2, however, we must note it is not concerned with maximizing
minority voting strength...and, as a statutory matter, §2 does not mandate creating or
preserving crossover districts. Our holding also should not be interpreted to entrench
majority-minority districts by statutory command, for that, too, could pose constitutional
concerns...States that wish to draw crossover districts are free to do so where no other
prohibition exists. Majority-minority districts are only required if all three Gingles factors
are met and if §2 applies based on a totality of the circumstances. In areas with
substantial crossover voting it is unlikely that the plaintiffs would be able to establish the
third Gingles precondition—bloc voting by majority voters.”*'

Section 5 of the Voting Rights Act

Section 5 of the Voting Rights Act of 1965, as amended, is an independent mandate separate and
distinct from the requirements of Section 2. “The intent of Section 5 was to prevent states that had a
history of racially discriminatory electoral practices from developing new and innovative means to
continue to effectively disenfranchise Black voters.”#

Section 5 requires states that comprise or include “covered jurisdictions” to obtain federal preclearance
of any new enactment of or amendment to a “voting qualification or prerequisite to voting, or standard,
practice, or procedure with respect to voting.”*® This includes districting plans.

Five Florida counties—Collier, Hardee, Hendry, Hillsborough, and Monroe—have been designated as
covered jurisdictions.**

Preclearance may be secured either by initiating a declaratory judgment action in the District Court for
the District of Columbia or, as is the case in almost all instances, submitting the new enactment or
amendment to the United States Attorney General (United States Department of Justice).*
Preclearance must be granted if the qualification, prerequisite, standard, practice, or procedure “does
not have the purpose and will not have the effect of denying or abridging the right to vote on account of
race or color.”*

The purpose of Section 5 is to “insure that no voting procedure changes would be made that would lead
to a retrogression*’ in the position of racial minorities with respect to their effective exercise of the
electoral franchise.”® Whether a districting plan is retrogressive in effect requires an examination of

¥ Bush v. Vera, 517 U.S. 952 (1996),

“© Bartlett v. Stricktand, No. 07-689 (U.S. Mar. 9, 2009).

4 Bartlett v. Strickland, No. 07-689 (U.S. Mar. 9, 2009).

2 Redistricting Law 2070. National Conference of State Legislators. November 2009. Page 78.

“ 42 U.5.C. Section 1973c.

4 Some states were covered in their entirety. In other states cnly certain counties were covered.

542 US.C. Section 1973c.

% 42 U.S.C. Section 1973¢c

“7 A decrease in the absolute number of representatives which a minority group has a fair chance to elect.
8 Beer v. United States, 425 U.S. 130, 141 {1876).

STORAGE NAME: h7231a.RCC.doc PAGE: 7

DATE:

4/20/2010



“the entire statewide plan as a whole.”*® “And it is also significant, though not dispositive, whether the
representatives elected from the very districts created and protected by the Voting Rights Act support
the new districting plan.”*

The Department of Justice requires that submissions for preclearance include numerous quantitative
and quaiitative pieces of data to satisfy the Section 5 review. “The Department of Justice, through the
U.S. Attorney General, has 60 days in which to interpose an objection to a preclearance submission.
The Department of Justice can request additional information within the period of review and following
receipt of the additional information, the Department of Justice has an additional 60 days to review the
additional information. A change, either approved or not objected to, can be implemented by the
submitting jurisdiction. Without preclearance, proposed changes are not legally enforceable and
cannot be implemented.”"

Majority-Minority and Minority Access Districts in Florida
Based on the 2002 data and subsequent state legislative and congressional maps:

e The Florida House of Representatives includes 24 majority-minority districts™ and 10 minority
access districts.>

» The Florida Senateincludes 5 majority-minority districts® and 7 minority access districts.*

. Florida'ss7Congressional districts include 4 majority-minority districts®® and 2 minority access
districts.

Legal challenges to the Florida’s 1992 state legislative and congressional redistricting plans resulted in
a significant increase in elected representation for both African-Americans and Hispanics. Table 1
illustrates those increases. Prior to 1992, the Florida Congressional Delegation included only one
minority member, Congresswoman lleana Ros-Lehtinen. Since those legal challenges, the Florida
Legislature created maps that balance the establishment and maintenance of majority-minority districts
and minority access districts, with other legally mandated redistricting standards, and other traditional
redistricting principles.

“® Georgia v. Ashcroft, 539 U.S, 481, 479 (2003).

%0 Georgia v. Asheroft, 539 U.S. 484 (2003),

* Redistricting Law 2010, National Conference of State Legislators. November 2009. Page 96.

%2 House Districts 8, 14-15, 39, 55, 59, 84, 93-94, 102-104, 107-117 and 119.

53 House Districts 23, 27, 49, 58, 92, 101, 105-108, 118 and 120

54 Senate Districts 29, 33, 36, 38 and 40.

%5 Senate Districts 1, 8, 18-19, 34-35 and 39.

% Congressional Districts 17-18, 21 and 25.

57 Congressional Districts 3 and 23.
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Table 1. Number of Elected African-American and Hispanic Members in
the Florida Legislature and Florida Congressional Delegation

Congress | Congress | Senate Senale House House
African- Hispanic | African- Hispanic | African- Hispanic
American American American
Before 0 0 0 0] 5 0
1982
1982 to 0 0-1 2 0-3 10-12 3-7
1992
1992 to 3 2 5 3 14-16 9-11
2002
2002 to 3 3 7 3 17-20 11-15
Present

Prior to the legal challenges in the 1990s, the Florida Legislature established districts that generally
included minority populations of less than 30 percent of the total population of the districts. For
example, Table 2 illustrates that the 1982 plan for the Florida House of Representatives included 27
districts in which African-Americans comprised 20 percent of more of the total population. In the
majority of those districts, 15 of 27, African-Americans represented 20 to 29 percent of the total
population. None of the 15 districts elected an African-American to the Florida House of
Representatives.

Table 2. 1982 House Plan
Only Districts with Greater Than 20% African-American Populatior™

Total African- House District Total Districts African-American
American Population | Number Representatives
Elected
20% - 29% 2,12,15,22,23,25, |15 0
29,42,78, 81, 92,
94,103, 118, 119
30% - 39% 8,9 2 1
40% - 49% 55, 83, 91 3 2
50% - 59% 17,40, 63, 108 4 4
60% - 69% 16, 106, 2 2
70% - 79% 107 1 1
TOTAL 10

Subsequent to the legal challenges in the 1990s, the Florida Legislature established districts that were
compliant with provisions of federal law, and did not fracture or dilute minority voting strength. As Table
1 and Table 3 illustrate, the resulting districting plan, which allowed minority communities an equal
opportunity to participate and elect its candidates of choice, doubled the number of African-American
representatives in the Florida House of Representatives.

% |t is preferred to use voting age population, rather than total population, for this analysis, but the 1982 voting age population data is
not available. Therefore total population is used for the sake of comparison.
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Table 3. 2002 House Plan
Only Districts with Greater Than 20% African-American Populatior®®

Total African- House District Total Districts African-American
American Population | Number Representatives
Elected
20% - 29% 10, 27, 36, 86 4 1
30% - 39% 3,23,92, 105 4 3
40% - 49% 118 1 1
50% - 59% 8,14,15,55,59,84, |10 10
93,94, 104,108
60% - 69% 39, 109 2 2
70% - 79% 103 1 1
TOTAL 18

Equal Protection - Racial Gerrymandering

Racial gerrymandering is “the deliberate and arbitrary distortion of district boundaries...for (racial)
purposes.” Racial gerrymandering claims are justiciable under equal protection.®’ In the wake of
Shaw v. Reno, the Court rendered several opinions that attempted to harmonize the balance between
“competing constitutional guarantees that: 1) no state shall purposefully discriminate against any
individual on the basis of race; and 2) members of a minarity group shall be free from discrimination in
the electoral process.”®

To make a prima facie showing of impemissible racial gerrymandering, the burden rests with the

- plaintiff to “show, either through circumstantial evidence of a district’'s shape and demographics or mare

direct evidence. going to legislative purpose, that race was the predominant factor motivating the
legislature’s decision to place a significant number of voters within or without a particular district.”®
Thus, the “plaintiff must prove that the legislature subordinated traditional race-neutral districting
principles...to racial considerations.”™  Traditional districting principles include “compactness,
contiguity, and respect for political subdivisions or communities defined by actual shared interests,”®
and even incumbency protection.?® If the plaintiff meets this burden, “the State must demonstrate that
its districting legislation is narrowly tailored to achieve a compelling interest,”® i.e. “narrowly tailored” to

achieve that singular compelling state interest.

While compliance with federal antidiscrimination laws—specifically, the Voting Rights Act—is a “very
strong interest,” it is not in all cases a compelling interest sufficient to overcome strict scrutiny.® With
respect to Section 2, traditional districting principles may be subordinated to race, and strict scrutiny will
be satisfied, where (i) the state has a “strong basis in evidence” for concluding that a majority-minority
district is “reasonably necessary” to comply with Section 2; (ii) the race-based districting “substantially
addresses” the Section 2 violation; and (iii) the district does “not subordinate traditional districting

% it is preferred to use voting age population, rather than total population, for this analysis, but the 1982 voting age population data is
not available. Therefore total population is used for the sake of comparison

89 shaw v. Reno, 509 U.S. 630, 640 (1993)

&' Shaw v. Reno, 509 U.S. 630, 642 (1993)

‘_’2 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 72.

83 Mitter v. Johnson, 515 U.S. 900, 916 (1995).

8 Miller v. Johnson, 515 U.S. 800, 916 (1995).

85 Miller v. Johnson, 515 U.S. 900, 916 (1995).

% Bush v. Vera, 517 U.S. 952, 964 (1998).

S Milfer v. Johnson, 515 U.S. 920 (1995).

8 Shaw v. Reno, 509 U.S. at 653-654 (1993).
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principles to race substantially more than is ‘reasonably necessary’ to avoid” the Section 2 violation.%
The Court has held that compliance with Section 5 is not a compelling interest where race-based
districting is not “reasonably necessary” under a “correct reading” of the Voting Rights Act.”

The Use of Statistical Evidence

Political vote histories are essential tools to ensure that new districts comply with the Voting Rights
Act” For example, the use of racial and political data is critical for a court's consideration of the
compelling interests that may be involved in a racial gerrymander. in Bush v. Vera, the Court stated:

“The use of sophisticated technology and detailed information in the drawing of majority
minority districts is no more objectionable than it is in the drawing of majority majority
districts. But ... the direct evidence of racial considerations, coupled with the fact that
the computer program used was significantly more sophisticated with respect to race
than with respect to other demographic data, provides substantial evidence that it was
race that led to the neglect of traditional districting criteria...”

As noted previously, when the U.S. Department of Justice conducts a Section 5 preclearance review it
requires that a submitting authority provide political data supporting a plan.”? Registration and
performance data must be used. under Section 2 of the Voting Rights Act to determine whether
geographically compact minority groups are politically cohesive, and also to determine whether the
majority population votes as a block to defeat the minority’s candidate of choice. That data is equally
essential to prove the validity of any electoral changes under Section 5 of the Voting Rights Act.

If Florida were to attempt to craft districts in areas of significant minority population without such data
(or in any of the five Section 5 counties), the districts would be legally suspect and would probably
invite litigation.

Traditional Redistricting Principles

There are seven general policies or goals that have been most frequently recognized by the courts as
“traditional districting principles.” If a state uses these principles as the primary basis for creating a
district, with race factoring in simply as a consideration, then the redistricting plan will not be subject to
strict scrutiny. If race is a predominant factor, particularly for a district that is oddly shaped, then the
state will be subject to strict scrutiny and therefore must show that the district was narrowly tailored to
serve a compelling state interest.”

Since 1993, the seven most common judicially recognized “traditional districting principles” are:™

Compactness;

Contiguity;

Preservation of counties and other political subdivisions;
Preservation of communities of interest;

Preservation of cores of prior districts;

Protection of incumbents; and

Compliance with Section 2 of the Voting Rights Act

The meaning of “compaciness” can vary significantly, depending on the type of redistricting-related
analysis in which the court is involved.”® Primarily, courts have used compactness to assess whether

5 Bush v. Vera, 517 U.S. 977-979 (1996).

70 piffer v. Johnson, 515 1.S. 921 (1995).

! Georgia v. Ashcroft, 539 U.S. 461, 487-88 (2003); Thornburg v. Gingles, 478 U.S. 30, 36-37, 48-49 (1988).

298 U.S.C. § 51.27(q) & 51.28(a)(1).

8 Georgia v. Ashcroft, 539 U.S. 461, 487-88 (2003); Thornburg v. Gingles, 478 U.S. 30, 36-37, 48-49 (1986).

4 Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 105-114.

75 Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 105-1086.

"8 Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 108-112.
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some form of racial or political gerrymandering exists. That said, it is important to remember that
gerrymandering could conversely be the necessary component of a district or plan that attempts to
eliminate the dilution of the minority vote. Therefore, compactness is not by itself a dispositive factor.

“There are three generally accepted statistical measures of compactness, as noted in Karcher: the total
perimeter test, the Reock test, and the Schwartzberg test.””” However, courts have also found that
“‘compactness does not refer to geometric shapes but to the ability of citizens to relate to each other
and their representatives and to the ability of representatives to relate effectively to their constituency.
Further it speaks to relationships that are facilitated by shared interests and by membership in a
political community including a county or a city."””® In a Voting Rights context, compactness “refers to
the compactness of the minority population, not to the compactness of the contest district'” as a whole.

Overall, compactness is a functional factor in reviewing plans and districts. Albeit, compactness is not
regarded as a trumping provision against the carmying out of other rationally formed districting
decisions. * Additionally, interpretations of compactness require considerations of more than just
geography. For example, the “interpretation of the Gingles compactness requirement has been termed
‘cultural compactness’ by some, because it suggests more than geographical compactness.” In a
vote dilution context, “While no precise rule has emerged governing § 2 compactness, the inquiry
shouid take info account traditional districting principles such as maintaining communities of interest
and traditional boundaries.”®

Moreover, it should be noted that in the context of geography, states use a number of geographical
units to define the contours of their districting maps. The most common form of geography utilized is
Census Blocks, followed by Voter Tabulation Districts. Several states also utilize designations such as
Counties, Towns, Political Subdivisions, Precincts, and Wards. For the current districts maps, Florida
used Counties, Census Tracts, Block Groups and Census Blocks, more geographical criteria than any
other state.®

Along the lines of other race-neutral traditional redistricting principles, in Wise v. Lipscomb, the Court
noted “that preserving the cores of prior districts” was a legitimate goal in redistricting.?* In Georgia v.
Ashcroft, the United States Supreme Court recognized that the positions of legislative power, influence,
and leadership achieved by representatives elected from majority-minority districts are one valid
measure of the minority population’s opportunity to participate in the political process. ** The Court
noted that, “Indeed, in a representative democracy, the very purpose of voting is to delegate {o chosen
representatives the power to make and pass laws. The ability to exert more control over that process is
at the core of exercising political power. A lawmaker with more legislative influence has more potential
to set the agenda...”®

Equal Protection — Partisan Gerrymandering

“Partisan (or political) gerrymandering is the drawing of electoral district lines in a manner that
intentionally discriminates against a political party. Courts recognize that politics is an inherent part of
any redistricting plan. The question is how much partisan gerrymandering is too much, so that it denies
a citizen the equal protection of the laws in violation of the 14th Amendment.”®’

” Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 109.
"8 DeWitt v. Wilson, 856 Federal Supplement 1409, 1414 (E.D. California 1994).

78 | eague of United Latin American Citizens (LULAC) v. Perry, 548 U.S. 26 (2008).

8 karcher v. Daggelt, 462 U.S. 725, 756 {1983).

81 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 111.
82 | sague of United Latin American Citizens (LULAC) v. Perry, 548 U.S. 27 (2008).

8 Redistricting Law 2010. National Conference of State Legislators. November 2008. Page 49.
8 wise v. Lipscomb, 437 U.S. 535 (1978).

& Georgia v. Ashcroft, 538 U.S. 461 (2003).

® Georgia v. Ashcroft, 539 U.S. 461 (2003).

8 Redistricting Law 2070. National Conference of State Legislators. November 2009. Page 115.
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In Davis v. Bandemer, the Court held that an allegation of partisan gerrymandering presents a
justiciable equal protection claim.?® It declined to articulate a standard, but a plurality concluded that a
violation “occurs only when the electoral system is arranged in a manner that will consistently degrade
a voter’s or a group of voters’ influence on the political process as a whole.”®®

Eighteen years later, no congressional or state legislative redistricting plan had been invalidated on
partisan gerrymandering grounds.. Thus, in Vieth vs. Jubelirer, four Justices explained that “no judicially
discernable and manageable standards for adjudicating political gerrymandering claims have emerged”
and concluded as a result that such claims “are nonjusticiable and...Bandemer was wrongly decided.”®

Furthermore, the Vieth Court rejected a standard that is "based on discerning ‘fairness’ from a totality of
the circumstances...as unmanageable in that the plurality could conceive of “fair” districting plans that
would include all of the alleged flaws inherentin the” very plan that the Court was rejecting in Vieth.**

More recently, in League of United Latin American Citizens v. Perry, the Court declined to “revisit the
justiciability holding” but found that the plaintiffs failed to provide a “workable test for judging partisan
gerrymanders.” However, the case did not foreclose the possibility that such a test might be
discovered.* Furthemore, Davis v. Bandemer does still offer helpful guidance of the Court's opinion
on the subject, noting that:

“The mere fact that an apportionment scheme makes it more difficult for a particular
group in a particular district to elect representatives of its choice does not render that
scheme unconstitutional. A group's electoral power is not unconstitutionally diminished
by the fact that an apportionment scheme makes winning elections more difficult, and a
failure of proportional representation alone does not constitute impermissible
discrimination under the Equal Protection Clause. As with individual districts, where
unconstitutional vote dilution is alleged in the form of statewide political gerrymandering,
as here, the mere lack of proportional representation will not be sufficient to prove
unconstitutional discrimination. Without specific suppotting evidence, a court cannot
presume in such a case that those who are elected will disregard the disproportionally
underrepresented group. Rather, unconstitutionai discrimination occurs only when the
electoral system is arranged in a manner that will consistently degrade a voter's or a
group of voters' influence on the political process as a whole.”*®

FairDistrictsFlorida.org

Two citizen initiatives, related to redistricting, have already secured placement on the 2010 General
Election ballot. Amendments 5 and 6, often referred to as the FairDistrictsFlorida.org amendments,
seek to add standards for state legislative and congressional redistricting to the Florida Constitution.
Most of the standards contained within Amendments 5 and 6 are not currently referenced in the Florida
Constitution, although there is some overlap with the current reqguirements in Article I, Section 16 for
legislative apportionment. Amendments 5 and 6 would create sections 20 and 21 in Article Iil of the
Florida Constitution.

“The FairDistrictsFlorida.org is the official sponsor of this proposed constitutional amendment.
FairDistrictsFlorida.org is a registered political committee ‘working to reform the way the state draws
Legislative and Congressional district lines by establishing constitutionally mandated faimess
standards.”®* “The sponsor proposes that the amendment will establish fairness standards for use in
creating legislative district boundaries; protecting minority voting rights; prohibiting district lines that

% pavis v. Bandemer, 478 U.S. 109 (1986).

% Davis v. Bandemer, 478 U.S. 132 (1986).

% Vieth vs. Jubelirer, 541 U.S. 267, 281 (2004)

9 Vieth vs. Jubelirer, 541 U.S. 267, 291 (2004)

92| eague of United Latin American Citizens v. Perry, 548 U.S. 399, 414 (2008).

% Davis v. Bandemer, 478 U.S. 109, 132 (1986). _
8 Complete Financial Information Sheet. Financial Impact Estimating Conference. Standards for Legislature to Follow in
Congressional Redistricting, #07-15, and Standards for Legislature to Follow in Legislative Redistricting, #07-16.
STORAGE NAME: n7231a.RCC.dac PAGE: 13

DATE:

4/20/2010



favor or disfavor any incumbent or political party; requiring that districts are compact; and requiring that
existing palitical and geographical boundaries be used.”

While Amendment 5 relates to state legislative redistricting, and Amendment 6 relates to congressional
redistricting, the standards contained within both are substantively identical. in subsection (1) of the
amendments, there is a prohibition against any apportionment plan or individual district from being
drawn with the intent to favor or disfavor a political party or incumbent. The amendments prohibit any
district from being drawn with the intent or result of denying racial and language minorities the equal
opportunity to participate in the political process or diminishing their ability to elect candidates of their
choice.

According to Amendments 5§ and 6, districts shall consist of contiguous territory. This requirement is
similar to the current language in Atrticle 1ll, Section 16(a) of the Florida Constitution. However,
Amendments 5 and 6 do not make any reference to the additional language in Article ill, Section 16(a),
regarding districts overlapping or being identical in territory (often referred to as ‘multi-member
districts”).

In subsection (2), Amendments 5 and 6 further require that districts shall be compact, districts shall be
as nearly equal in population as practicable, and districts shall utilize existing political and geographic
boundaries where feasible. However, compliance with these standards is not required if they are in
conflict with the standards in subsection (1) or federal law.

In subsection (3), Amendments 5 and 6 clarify that the standards within each subsection are not to be
read as though they were establishing any priority of one standard over another within each subsection.

The ballot summary for Amendment 5 [and Amendment 6] states:

“Legislative [Congressional] districts or districting plans may not be drawn to favor or
disfavor an incumbent or political party. Districts shall not be drawn to deny racial or
language minorities the equal opportunity to participate in the political process and elect
representatives of their choice. Districts must be contiguous. Unless otherwise required,
districts must be compact, as equal in population as feasible, and where feasible must
make use of existing city, county and geographical boundaries.”

On January 29, 2009, the Florida Supreme Court approved the ballot summaries for the 2010 General
Election ballot®® The Court wrote, “We conclude that the proposed amendments comply with the
single-subject requirement of article XI, section 3 of the Florida Constitution, and that the ballot titles
and summaries comply with section 101.161(1), Florida Statutes (2008)."

In that ruling the Court noted, “The proposed amendments do not alter the functions of the judiciary.
They merely change the standard for review to be applied when either the attorney general seeks a
‘declaratory judgment” with regard to the validity of a legislative apportionment, or a redistricting plan is
challenged.”

Furthermore, the Court concluded:

« “There is no basis that the judiciary will reject any redistricting plan that the Legislature adopts for
failure to comply with the guidelines. We must assume that the Legislature will comply with the law
at the time an apportionment plan is adopted.”

« "It can logically be presumed that if the Legislature fails to comply with the Constitution and follow
the applicable standards, the entity responsible for redrawing the boundaries must aiso comply with
these standards.”

% Aqvisory Opinion to Attorney General re Standards for Establish Legislative District Boundaries, 2 So. 3d 175, 191 (Fla. 2009).
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« “Rather, under the proposals, the judiciary maintains the same role as it has always possessed—to
only review apportionment plans for compliance with state and federal constitutional requirements
and to adjudicate challenges to redistricting plans. The proposed amendments do not shift in any
way the authority of the Legislature to draw legislative and congressional districts to the judicial
branch.”

The financial impact statement on the ballot will read, “The fiscal impact cannot be determined
precisely. State government and state courts may incur additional costs if litigation increases beyond
the number or complexity of cases which would have occurred in the amendment’s absence.”*®

The FairDistrictsFlorida.org amendments do increase the number of state constitutional requirements
for the Court to consider, and-the amendments increase the number of standards by which an
apportionment plan can be challenged. According to the Financial Impact Estimating Conference, “the
proposed amendment(s) may result in increased costs based on the following”:

* “The State may incur additional legal costs to litigate the redistricting plans developed under the
proposed constitutional standards. Since the amendment(s) increases the number of factors that
could be litigated, the districting initiative may expand the scope and complexity of litigation to
determine the validity of each new apportionment plan.” Such legal costs are indeterminate.

« “The Department of Legal Affairs concurs that there may be increased litigation costs, and that they
may experience increased costs if they are asked to litigate these actions.”

s "The Office of the State Courts Administrator believes there will be an impact at the trial court and
appellate level. They assume that litigation will increase. The amount of increased litigation is
unknown and the estimated impact on the trial court, the judicial workload, and the appellate
workload is indeterminate.”

» "“The amendment does not substantially alter the current responsibilities or costs of the Department
of State, the supervisors of elections, or local governments.”

+ “Any additional cost to the Legislature to develop the plans is indeterminate.”

On November 6, 2009, Congresspersons Corrine Brown (FL-3) and Mario Diaz-Balart (FL-25) sent
correspondence to the House Select Policy Council on Strategic & Economic Planning, asking
guestions about the impact of the initiative petitions proposed by FairDistrictsFlorida.Org. In this
correspondence, the congresspersons raised several significant legal issues, stating:

“These questions seek an explanation for the Amendments, which in our initial review
appear internally contradictory and to violate several constitutional and statutory
provisions, especially the protections of the 14" and 15™ Amendments to the United
States Constitution and the Voting Rights Act, as amended. We are particularly
concerned that passage of these amendments would result — however unintentionally —
in a significant dilution of the voting rights of the African-Americans and Hispanics as
well as significant loss in a number of representatives elected from those
communities.”?”

The letter asked 18 questions including whether the several standards in the petitions can be
reconciled and applied practically and legally in the Redistricting process. The 18 questions can be
generally summarized into four separate areas of analysis:

% Financial Impact Statement. Financial Impact Estimating Conference. Standards for Legislature to Follow in Congressional
Redistricting, #07-15, and Standards for Legislature to Follow in Legislative Redistricting, #07-16.

| etter from Congresswoman Corrine Brown and Congressman Mario Diaz-Balart to Chairman Dean Cannon. November 6, 2008.
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» Impact of the U.S. Supreme Court case of Bartleit v. Strickland, and how the terms of these
initiatives may affect the ability and discretion of the Legisiature to create minority access or
“crossover” districts;*

. Questisgns raised regarding the relationship between incumbency protection and minority voting
rights;

» Use of political data which is necessary to comply with federal law, and how the use of this data

itself may give rise to litigation;'® and

» The legality or constitutionality of the petitions.'’

Overall, the congresspersons asserted that FairDistrictsFlorida.org's proposed standards lack
definition, lacked a clear method for reconciling inconsistencies, and could dilute minority access seats.

Effects of the Proposed Joint Resolution

The proposed joint resolution would create a new Section 20 to Article 1l of the Florida Constitution.
The new section would add state constitutional standards for establishing legislative and congressional
district boundaries, The ballot summary is identical to the actual proposed joint resolution, and reads
as follows:

“In establishing congressional and legislative district boundaries or plans, the state shall
apply federal requirements and balance and implement the standards in this constitution.
The state shall take into consideration the ability of racial and language minorities to
participate in the political process and elect candidates of their choice, and communities
of interest may be respected and promoted, both without subordination to any other
provision of this article. Districts and plans are valid if the balancing and implementation
of standards is rationally related to the standards contained in this constitution and is
consistent with federal law.”

District Boundary Lines: The proposed joint resolution would add new state constitutional standards for
state legislative redistricting.  Furthermore, the proposed joint resolution would create state
constitutional standards for congressional districting. The proposed joint resolution does not apply the
already existing state standards for state legislative redistricting to the process of congressional
redistricting. '

State and Federal Redistricting Requirements: The state shall apply federal requirements for state
legislative and congressional redistricting, and balance the standards for state legislative and
congressional redistricting contained in the Fiorida Constitution. in effect, this balancing requirement
acknowledges an already existing body of case law, and requires the state to incorporate those
standards in how it is that the state reads the state and congressional redistricting standards in the
Florida Constitution.

Racial and Language Minorities: In state legislative and congressional redistricting, the state shall take
into consideration the ability of racial and language minorities to participate in the political process and
elect candidates of their choice, without being subordinated to any other provision in Article lil of the
Florida Constitution. This portion of the proposed joint resolution establishes the discretion of the state,
in state law, to create and maintain districts that enable the ability of racial and language minorities to
participate in the political process and elect candidates of their choice, without other standards in Article
IIf of the Florida Constitution being read as restrictions upon or prerequisites to the exercise of such
discretion.

% 1d..

% 4.
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Currently, only federat law addresses the ability of racial and language minorities to participate in the
political process and elect candidates of their choice. In effect, the proposed joint resclution maintains
the discretion of the state to establish and maintain minority districts, and ensures that other
redistricting standards in Article li do not limit or prohibit the state’s discretion to establish and maintain
minority districts.

Communities of Interest: In state legislative and congressional redistricting, the state may respect and
promote communities of interest, without being subordinated to any other provision in Article !l of the
Florida Constitution. This portion of the proposed joint resolution establishes the discretion of the state,
in state law, to create and maintain districts that respect and promote communities of interest, without
other standards in Article Il of the Florida Constitution being read as restrictions upon or prerequisites
to the exercise of such discretion.

Currently, only case law addresses communities of interest. In effect, the proposed joint resolution
maintains the discretion of the state to respect and promote communities of interest, and ensures that
other redistricting standards in Article Il do not limit or prohibit the state’s discretion to create districts
that respect and promote communities of interest.

Communities of interest in Florida's current state legislative and congressional district maps include,
but are not limited to: cultural communities, agricultural communities, economic development
communities, coastal communities, environmental communities, Caribbean-American communities,
urban communities, rural communities, historically underserved communities, minority communities,
ethnic communities, retirement communities, etc.

Validity of Districts and Plans: State legislative and congressional districting plans and individual
districts are considered to be valid, provided that the balancing and implementation of state legislative
and congressional redistricting standards is both rationally related to the standards for state legislative
and congressional redistricting contained in the Florida Constitution, and is consistent with federal law
for state legislative and congressional redistricting.

Racial and Language Minorities

Concerns have been expressed that the FairDistrictsFlorida.org initiatives do not articulate their
relationship to the federal Voting Rights Act, and therefore could result in a regression of minority
representation.’® Additionally, while federal law regarding redistricting has become relatively settled in
the past decade, there is a lack of precedent to guide both the Courts and the Legislature in complying
with the arrangement of standards in FairDistrictsFlorida.org's initiatives. Depending on how it is that
the FairDistrictsFlorida.org initiatives are interpreted, the results could range from a reduction in
minority access seats to equal protection concerns.

For example, Bartlett v. Strickland, was decided March 9, 2009, after the FairDistrictsFlorida.org
initiative petitions were crafted, and after the Florida Supreme Court completed its review of the
petitions’ ballot summary in January, 2009. In Bartleit v. Strickland, the State of North Carolina had a
provision in its Constitution prohibiting dividing counties when drawing the State’s legislative districts,
which was known as the “Whole-County Provision." The “Whole-County Provision” in the North
Carolina Constitution is somewhat analogous ta the provisions in FairDistrictsFlorida.org’s initiatives
requiring compact districts, and use of existing political and geographical boundaries.

The U.S. Supreme Court held in favor of the “Whole-County Provision,” and ruled against the creation
of a minority “crossover” district that had violated the provision. According to the Court, Section 2 of the
VRA allows States to choose their own methods of compliance with the VRA, and compliance may
include the creation of crossover districts, where no other prohibition exists in the State’s law. The only
districts that could violate such a prohibition in State law would be majority-minority districts.

392 grown, Congresswoman Corrine and Congressman Mario Diaz-Balart. Select Policy Council on Strategic & Economic Planning Part
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Subsection (2) of the FairDistrictsFlorida.org initiatives does preempt the requirements (compactness,
contiguity, equal population, political and geographical boundary lines) in that subsection if they are in
conflict with federal law or the requirements (incumbency, political parties, and equa! participation for
minorities) in Subsection (1). However, if federal law is interpreted to be discretionary in this matter,
and the state law is intempreted to reflect federal law, the other standards in the initiatives could never
be in conflict with a purely discretionary matter. Therefore, if FairDistrictsFlorida.org’s provisions were
interpreted to be a recapitulation of the federal Voting Rights Act, and if the Voting Rights Act does not
compel the creation of minority access seats, where the minority group is less than 50 percent of the
voting age population, the FairDistrictsFlorida.org’s initiatives may create prohibitions to the
Legislature’s discretion in maintaining and creating minority access seats.

Conversely, if FairDistrictsFlorida.org’s initiatives were interpreted to exceed the VRA, and allow for the
creation of irregularly shaped districts under Section 1 only for racial factors, the such districts may run
afoul of the Equal Protection Clause of the United States Constitution.

Additionally, one other possible view of the initiatives is that they would create a Section & standard
with statewide application. If the initiatives create a permanent Section 5 standard which wouid apply
to every individual district drawn in all 67 Florida counties, regardless of evidence of prior or present
discrimination, there would be significant legal concerns. Federal case law holds that race-based
provisions of law must be of last resort, remedial in nature, and narrowly tailored. Therefore, as written,
the initiatives invite equal protection challenges and furthermore a volume of litigation which no state
has experienced.

In public statements that addressed the relationship between the initiatives and the VRA,
FairDistrictsFlorida.org provided three perspectives on the language.

1. "While minority voting rights are presently guaranteed by federal statute, the new standards will
enshrine them in the Florida Constitution and they will be difficult to repeal. These standards will
not change current law but they will ensure that the faw is permanent in Florida.”'®®

2. "Compactness and utilization of local boundaries only come into play to the extent that they can
without conflicting with the protection of minority voters.” '™ “If it is a race district, if it is a racial or
language minority district it is going to be a very different calculus than it is going to be if itis a -- if it
is a non minority district.” '® “So first you have to have the minority districts drawn. Once you have
those districts drawn you go ahead and you make the other districts to the extent that you can,
compact and utilizing existing boundaries."®

3. "The language says that districts cannot be drawn or plans cannot be drawn to diminish the ability
of minority voters to elect representatives of their choice. That is not presently part of the Voting
Rights Act, except to the extent that it might be somewhat similar to what is in Section V.""

The proposed joint resolution addresses these concerns in two different ways. First, the state shall
take into consideration the ability of racial and language minorities to participate in the political process
and elect candidates of their choice, without being subordinated to any other provision in Article Iil of
the Florida Constitution. Reflecting back on Bartlett v. Strickiand, this proposed joint resolution
prohibits other standards in Article Ill from being read as a prohibition against the creation of crossover
districts.

Second, the proposed joint resolution requires that districts and plans be drawn in a manner that
balanced and implements the standards in the Florida Constitution in a rational manner and in a

193 Mills, Jon. How will the FairDistrictsFiorida.org Amendments Work? March, 2009. . ‘

104 Freidin, Eilen. Sefect Policy Councit on Strategic & Economic Planning & Senate Reapportionment. Meeting Transcript. February
11, 2010.
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manner that is consistent with federal law. |n effect, the Legislature is required the rationally balance
the plain reading of Florida Constitution with the U.S. Constitution and the federal Voting Rights Act.

As it pertains to the ability of racial and language minorities to participate in the political process and
elect candidates of their choice, because the standards contained in this amendment are not
subordinate to any other provision of Article Ili, they would be of at least equal dignity with the
standards contained in Subsection (1) of the FairDistrictsFlorida.org amendments, and would be
superior to the standards contained in Subsection (2) of the FairDistrictsFlorida.org amendments.

Communities of Interest

Communities of interest are a well-recognized traditional redistricting principle in case law. Florida's
current district maps include a number of districts that encompass communities with common priorities
and interest, including agricuitural communities of interest, coastal communities of interest, economic
communities of interest, etc. :

However, without explicit instruction, a compactness standard would not necessarily be interpreted to
incorporate such communities. For instance, low income communities and historically underserved
communities are frequently isolated in urban centers, and thereby not always immediately connected to
communities with similar interest. Yet such communities may be well served if aligned together, in the
same district, as this would increase the likelihood that the elected representatives of the district were
mindful of the economic and historical needs of the district.'"® Furthermore, maintaining communities of
interest can help maintain the core of existing districts, and thereby reduce voter confusion.'®®

The FairDistrictsFlorida.org initiatives are silent in regards to “traditional redistricting principles.”
Because they have no mention in the language of the initiatives, aesthetic issues such as compactness
and maintaining political boundaries would likely supersede the interest of maintaining communities of
interest Therefore, under the piain reading of the language of the initiatives, legislative discretion to
respect communities of interest may be eliminated, or at least constrained. For example, Florida's 25"
Congressional District contains one of the most significant environmental communities of interest in the
world, yet otherwise the boundaries of the district would be difficult to maintain under a purely
mathematical or geometrical application of a compactness standard.

The proposed joint resolution addresses these concerns in a similar manner to those regarding minority
districts. First, communities of interest are expressed in the language as a standard that may be
respected and promoted. Second, communities of interest may not bé subordinated to any other
provision in Article lll of the Florida Constitution, giving communities of interest an equal footing with
other state redistricting standards.

As it pertains to communities of interest, because the standards contained in this amendment are not
subordinate to any other provision of Article lll, they would be of at least equal dignity with the
standards contained in Subsection (1) of the FairDistrictsFlorida.org amendments, and would be
superior to the standards contained in Subsection (2) of the FairDistrictsFlorida.org amendments.

Balancing

The Florida Supreme Court presumes the constitutionality of legislative action. *[E]very reasonabie
doubt must be indulged in favor of the act. If it can be rationally interpreted to harmonize with the
Constitution, it is the duty of the Court to adopt that construction and sustain the act.”"'® Also, in the
specific context of determining compliance with redistricting standards in the state constitution, the
court has held that the legislature's enactment is presumed constitutional. Specifically:

% Brown, Congresswoman Corrine and Congressman Mario Diaz-Balart. Sefect Policy Council on Strategic & Economic Planning Part
120 gf 2. hitp:/iwww. myfloridahouse goviSections/PodCasts/PodCasts.aspx. January 11, 2010.
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"Also in contention in various comments and at oral argument is the presumptive validity
of the joint resolution of apportionment and the amount of deference this Court gives to
the joint resolution of apportionment. The opponents generally argue that the
Legislature's joint resolution of apportionment is not presumptively valid like a statute
because the joint resolution is not subject to gubernatorial veto. Our 1972 opinion
addressed this issue. See In re Apportionment Law, 263 So. 2d at 805-6. To clarify this
issue, consistent with the discussion in the 1972 case, we hold that the joint resolution of
apportionment identified in article Ill, section 18, Florida Constitution, upon passage is
presumptively valid.""'

However, without providing much instruction, the intent provisions in the FairDistrictsFlorida.org
initiatives—regarding incumbency, political parties, and equal participation for minorities—could be read
to create standards for challenging or reviewing redistricting plans or districts. Proponents of
FairDistrictsFlorida.org suggested that the intent standards were meant to make discoverable and
scrutinize the use of political data in redistricting.'? Furthermore, the intent standards are divined by
the public and private statements of the legislators themselves. ''®

Conversely, Ellen Freidin provided some insight that would suggest FairDistrictsFlorida.org’s initiatives
were not intending to excessively increase public review and judicial scrutiny if districts and plans were
established through reasonable processes that accounted for all the applicable standards. According
to Ellen Freidin, “The answer is that in order to draw these maps you must have not only data, but you
must have census information. You must have voting data, you must have census information, you
must have geographical information and you have also got to have a balancing by a legislative body of
all of the criteria.” ''* "Well, | think that the very principal of districting and the way it has always been
done in the past is to do it after public comment and with collegial collaboration among the
members."""®

The proposed joint resolution incorporates these statements and the historical position of the Florida
Supreme Court in two statements. First, “In establishing congressional and legislative district
boundaries or plans, the state shall apply federal requirements and balance and implement the
standards in this constitution.” In effect, this balancing requirement acknowledges an already existing
body of case law, and requires the state to incorporate those standards in how it is that the state reads
the state and congressional redistricting standards in the Florida Constitution.

Second, “Districts and plans are valid if the balancing and implementation of standards is rationally
related to the standards contained in this constitution and is consistent with federal law. State
legislative and congressional districting plans and individual districts are considered to be valid,
provided that the balancing and implementation of state legislative and congressional redistricting
standards is both rationally related to the standards for state legislative and congressional redistricting
contained in the Florida Constitution, and is consistent with federal law for state legislative and
congressional redistricting.

Requirements for Joint Resolutions by the Florida Legislature

e According to Article XI, Section 1, of the Florida Constitution, “Amendment of a section or revision
of one or more articles, or the whole, of this constitution may be proposed by joint resolution agreed
to by three-fifths of the membership of each house of the legislature.”

s According to Article XI, Section 5(a), of the Florida Constitution, “A proposed amendment to or
revision of this constitution, or any part of it, shall be submitted to the electors at the next general
election held more than ninety days after the joint resolution or report of revision commission,

"' 1 re Constitutionality of House Joint Resolution 1987, 817 So. 2d 819, 825 (Fla. 2002)
12 Mills, Jon. How will the FairDistrictsFlorida.org Amendments Work? March, 2009.
3 £reidin, Ellen. Select Policy Council on Strategic & Economic Planning & Senate Reapportionment. Meeting Transcript. February
1111 , 2010.
{d.
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constitutional convention or taxation and budget reform commission proposing it is filed with the
custodian of state records...”

According to Article XI, Section 5(d), of the Florida Constitution, “Once in the tenth week, and once
in the sixth week immediately preceding the week in which the election is held, the proposed
amendment or revision, with notice of the date of election at which it will be submitted to the
electors, shall be published in one newspaper of general circulation in each county in which a
newspaper is published."

According to Article XI, Section 5(e), of the Florida Constitution, “Unless otherwise specifically
provided for elsewhere in this constitution, if the proposed amendment or revision is approved by
vote of at least sixty percent of the electors voting on the measure, it shall be effective as an
amendment to or revision of the constitution of the state on the first Tuesday after the first Monday
in January following the election, or on such other date as may be specified in the amendment or
revision.

According to Section 101.161(1), Florida Statutes, “Whenever a constitutional amendment or other
public measure is submitted to the vote of the people, the substance of such amendment or other
public measure shall be printed in clear and unambiguous language.” The substance of the
amendment shall be embodied in the ballot summary of the measure. Ballot language for
amendments proposed by joint resolution is not restricted by the 75 word standard that applies to
other forms of constitutional amendments. In addition, joint resolutions are not required to provide
a separate financial impact statement. “The ballot title shall consist of a caption, not exceeding 15
words in length, by which the measure is commonly referred to or spoken of.”

According to Section 101.161(2), Florida Statutes, the Department of State is responsible for
furnishing each proposed constitutional amendment with a place on the ballot and corresponding
number. “The Department of State shall furnish the designating number, the ballot title, and the
substance of each amendment to the supervisor of elections of each county in which such
amendment is to be voted on.”

SECTION DIRECTORY:
Not Applicable.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1.

Revenues:
None.

Expenditures:
Non-recurring FY 2010-2011

The Department of State, Division of Elections would estimates the cost of this proposed
amendment to the state constitution, to be considered on the November 2, 2010 General Election
ballot, to be approximately $9,089.28 in non-recurring General Revenue for publication costs.

Each constitutional amendment is required to be published in a newspaper of general circulation in
each county, once in the sixth week and once in the tenth week preceding the general election.
Costs for advertising vary depending upon the length of the amendment. According to the
Department of State, Division of Elections, the average cost of publishing a constitutional
amendment is $94.68 per word. The word count for the proposed joint resolution is 96 words X
$94.68 = $9,089.28.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
STORAGE NAME: h7231a.RCC.doc PAGE: 21
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1. Revenues:

None.

2. Expenditures:
Supervisors of Election would be required to include the ballot summary proposed amendment on
printed ballots.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of MunicipalityCounty Mandates Provision:

The joint resolution does not appear to require counties or municipalities to spend funds or take any
action requiring the expenditure of funds; reduce the authority that municipalities or counties have to
raise revenue in the aggregate; or reduce the percentage of a state tax shared with counties or
municipalities.

2. Other:

Article XI, Section 1 of the Florida Constitution authorizes the Legislature to propose amendments to

the State Constitution by joint resolution approved by three-fifths of the elected membership of each

house. If agreed to by the Legislature, the amendment must be placed before the electorate at the

next general election held after the proposal has been filed with the Secretary of State's office orat a

special election held for that purpose. The resolution would be submitted to the voters at the 2010

General Election and must be approved by at least 60 percent of the voters voting on the measure.
B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION
FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,
Plaintiffs,
v.

Case No. 2010-CA-1803
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

=3

=

<2
Defendants, (:%‘, E
— -
and - T
L

FLORIDA HOUSE OF REPRESENTATIVES =

and FLORIDA SENATE, ™

Intervening Defendants. |
/
SCHEDULING ORDER

THIS CAUSE came before the Court on June 8, 2010, pursuant to the Notice of Case
Management Conference dated June 4, 2010. Counsel for all Parties and the Intervenors (hereafter

jointly referred to as “Parties™) were present and participated.

Based upon the Court’s review of the file in these proceedings, the discussions and

representations of counsel, and being otherwise fully advised, the Court finds and orders as follows:
1.

The Parties have agreed to waive the filing of answers or further pleadings and
instead to proceed to resolution of the case pursuant to the issues framed by their respective motions

for summary judgment. The Court will enter a final judgment resolving the case based upon such
motions;



2. The Parties have agreed that there are no factual disputes requiring resolution in this
matter and therefore no discovery is needed and the parties will not submit affidavits with their
motions for summary judgment. Further, the Parties have agreed to waive any timelines associated
with the filing and consideration of their motions for summary judgment;

3. The Parties have agreed to the following schedule for submitting their motions for

summary judgment and supporting memoranda:

June 11, 2010 Plaintiffs shall file their motion for summary judgment and
supporting memorandum;
June 25, 2010 Defendants/Intervenors shall file their motion for summary

judgment and response to Plaintiffs’ motion for summary
judgment and supporting memorandum,;

June 30,2010 Plaintiffs shall file their response to Defendants/Intervenors’
motion for summary judgment; and

July 2,2010 Defendants/Intervenors may file a reply to the Plaintiffs’
response.

4. The final hearing in this matter shall take place beginning at 9:00 a.m. on Thursday,
July 8, 2010, in Courtroom 3G of the Leon County Courthouse, 301 South Monroe Street,
Tallahassee, Florida 32301. Three (3) hours have been set aside by the Court for the final hearing

in this cause. Fﬁ

DONE and ORDERED this [ 0 day of June, 2010, at Leon County, Florida

\xrwm Py O %MA/
ES O. SHELFER
Circuit Judge

Copies furnished Counsel of Record
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,

V.

DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES,

and FLORIDA SENATE,

Intervening Defendants.

Case No. 2010-CA-1803

09 14 g1 1pp 01

/

NOTICE OF FILING AMENDED CERTIFICATE OF SERVICE

I certify that a true and correct copy of the Notice of Appearance of Co-Counsel, filed June

7, 2010, has been furnished as indicated below this 18® day of June, 2010, to the following:

Mark Herron

Robert J. Telfer III

Messer, Caparello & Self, P.A.
Post Office Box 15579
Tallahassee, Florida 32317-5579
Telephone (850) 222-0720
Facsimile (850) 224-4359
E-Mail: mherron@]lawfla.com

rtelfer@lawfla.com

Attorneys for Plaintiffs

\255036\8 - # 225092 v1

Ronald G. Meyer
Jennifer S. Blohm

Lynn C. Hearn

Meyer, Brooks, Demma and Blohm, P.A.
Post Office Box 1547

Tallahassee, Florida 32302

Telephone (850) 878-5212

Facsimile (850) 656-6750

E-Mail: mmeyer@meyerbrookslaw.com

iblohm@meyerbrookslaw.com

[hearn@meyerbrookslaw.com

Attorneys for Plaintiffs




CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing has been furnished by U.S. Mail this

18" day of June, 2010, to the following:

Mark Herron

Robert J. Telfer III

Messer, Caparello & Self, P.A.

Post Office Box 15579

Tallahassee, Florida 32317-5579

Telephone (850) 222-0720

Facsimile (850) 224-4359

E-Mail: mherron@lawfla.com
rtelfer@lawfla.com

Attorneys for Plaintiffs

James A. Scott

Edward J. Pozzuoli

Tripp Scott, P.A.

110 Southeast Sixth Street

15™ Floor

Fort Lauderdale, Florida 33301

E-Mail: jas@trippscott.com
eip@trippscott.com

Attorneys for Florida Senate

Miguel De Grandy

Florida Bar No. 332331

800 Douglas Road, Suite 850
Coral Gables, Florida 33134
Telephone: (305) 444-7737
Facsimile: (305) 443-2616

E-Mail: mad@degrandylaw.com

Attorneys for Intervening Defendant,
Florida House of Representatives

\255036\8 - # 225092 v1

Ronald G. Meyer

Jennifer S. Blohm

Lynn C. Hearn

Meyer, Brooks, Demma and Blohm, P.A.

Post Office Box 1547

Tallahassee, Florida 32302

Telephone (850) 878-5212

Facsimile (850) 656-6750

E-Mail: mmeyer@meyerbrookslaw.com
jblohm@meyerbrookslaw.com
Ihearn@mevyerbrookslaw.com

Attorneys for Plaintiffs

Michael G. Tanner

Tanner Bishop

1 Independent Drive, Suite 1700
Jacksonville, Florida 32202

Telephone (904) 598-0034

Facsimile: (904) 598-0395

E-Mail: mtanner@tannerbishoplaw.com
Attorney for Defendant, Dawn Roberts,
Interim Secretary of State

George r., Florida Ba¥ No. 263321
Allen Wms " Norida Bar No. 016295
Andy B da 0. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

E-Mail: gmeros@gray-robinson.com
awinsor@gray-robinson.com

abardos@gray-robinson.com




IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,
V. Case No. 2010-CA-1803

DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants, and
FLORIDA HOUSE OF REPRESENTATIVES,

Proposed Intervening Defendant.
/

NOTICE OF APPEARANCE OF CO-COUNSEL

NOTICE IS HEREBY GIVEN that Miguel De Grandy enters his appearance as co-

counsel for the Proposed Intervening Defendant, Florida House of Representatives,

\255036\8 - # 223722 vl



CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing has been furnished as indicated below

#
this 7 day of Jug , 2010, to the following:

By E-Mail and U.S. Mail:
Stephen M. Cody

16610 SW 82 Court
Palmetto Bay, Florida 33157

E-Mail: stcody@stephencody.com
Attorneys for Plaintiffs

By E-Mail and U.S. Mail:

James A. Scott '

Edward J. Pozzuoli

Tripp Scott, P.A,

110 Southeast Sixth Street

15" Floor

Fort Lauderdate, Florida 33301

E-Mail: jas@trippscott.com
eip@frippscott.com

Attorneys for Florida Senate

George N. Meros, Jr.

Florida Bar No. 263321

Allen C. Winsor

Florida Bar No. 016295

Andy Bardos

Florida Bar No. 822671

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-2090

Facsimile: 850-577-3311

E-Mail: gmeros@gray-robinson.com
awinsor@gray-robinson.com
abardos@gray-robinson.com

By Hand Delivery:

C.B. Upton

General Counsel

Florida Department of State
R.A, Gray Building

500 South Bronough Street
Tallahassee, Florida 32399
Telephone: (850) 245-6536
Facsimile: (850) 245-6127

B-Mail: dosgeneralcounsel@dos.state.fl.us

%ﬂé’f

Miguel De Grandy

Florida Bar No. 332331

800 Douglas Road, Suite 850
Coral Gables, Florida 33134
Telephone: (305) 444-7737
Facsimile: (305) 443-2616

E-Mail: mad@degrandylaw.com

Attorneys for Proposed Intervening Defendant, Florida House of Representatives

\255036\8 - #223722 vl



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,
Plaintiffs,
v. Case No. 2010-CA-1803
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES and
FLORIDA SENATE,

Intervening Defendants.

GOVE HARLIE CRIST” ED N FOR TOA
AMIC SUPPORT OF S’ MOTION FOR Y JUDG

Governor Charlie Crist, by and through undersigned counsel, respectfully asks for leave
to appear as amicus curiae and file the attached Memorandum of Law as Amicus Curiae in
Support of Plaintiffs’ Motion for Summary Judgment. The Governor has requested and
obtained the consent of all parties.

1. The subject of this litigation involves three redistricting measures, proposed
~ constitutional amendments 5, 6, and 7, set to appear on the November 2 ballot. The purpose of

the attached memorandum of law is to assist the court in this matter of great importance.



2. The particular issue to be addressed is whether the placement of Amendment 7 on
the November election ballot violates article X1, section 5 of the Florida Constitution and section
101.161(1), Florida Statutes, which requires that a proposed constifutional amendment be
accompanied by a statement of its “substance,” printed in “clear and unambiguous language.”

3. The Governor seeks to appear in this case in furtherance of his obligation to “take
care that the laws be faithfully executed.” Article IV, § 1(a), Fla. Const. The Department of
State’s ability to faithfully execute the laws at issue has been compromised by virtue of being
named one of the Defendants in this case.

4, The Governor seeks to appear as amicus curiae on behalf of the Plaintiffs in light
of the paramount importance of the laws at issue to the integrity of our constitutional democfacy.
When the people of Florida are presented with an opportunity to amend the Florida Constitution,
the most fundamental document of our state government, it is essential that they are given all the
information necessary to make an informed choice.

WHEREFORE, the Governor respectfully requests the Court grant this unopposed
Motion for Leave to Appear as Amicus Curiae.

RESPECTFULLY SUBMITTED this 22nd day of June, 2010.

7/!/]3 @)A

RICK FIGLIO,/Gerferal Counsel

Florida Bar N¢. 745251

Email: rick.figlio@eog.myflorida.com

J. ANDREW ATKINSON, Assistant General Counsel
Florida Bar No. 14135

Email: drew.atkinson@eog.myflorida.com
SIMONNE LAWRENCE, Assistant General Counsel
Florida Bar No. 59161

Email: simonne.lawrence@eog.myflorida.com
Executive Office of the Governor

The Capitol, Room 209




400 South Monroe Street
Tallahassee, Florida 32399
Telephone: (850) 488.3494
Facsimile: (850) 488.9810

CE

E OF SERVIC

I HEREBY CERTIFY that a true and exact copy of the foregoing has been furnished by first
class mail and electronic mail on this 22nd day of June, 2010, to:

Mark Herron

Email: mherron@lawfla.com
Robert J. Telfer 111

Email: rtelfer@lawfla.com

Post Office Box 15579
Tallahassee, Florida 32317-5579
Counsel for Plaintiffs

Ronald G. Meyer

Email: rmeyer@meyerbrookslaw.com
Jennifer S. Blohm

Email: jblohm@meyerbrookslaw.com
Lynn C. Hearn

Email: Thearn@meyerbrookslaw.com
Meyer, Brooks, Demma and Blohm, PA
Post Office Box 1547

Tallahassee, FL 32302

Counsel for Plaintiffs

Jonathan A. Glogau

Email: jon.glogau@myfloridalegal.com

400 S. Monroe Street #PL-01

Tallahassee, Florida 32399-6536

Counsel for Defendants Department of State
And Secretary of State

C.B. Upton

Email: CBUpton@dos.state.fl.us

General Counsel

Florida Department of State

500 South Bronough Street

Tallahassee, Florida 32399

Counsel for Defendant Department of State

George N. Meros, Jr.

Email: george.meros@gray-robinson.com
Allen C. Winsor

Email: awinsor@gray-robinson.com
Andy V. Bardos

Email: andy.bardos@gray-robinson.com
GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189
Counsel for Intervening Defendant
Florida House of Representatives

Peter M. Dunbar

Email: pete@penningtonlawfirm.com
Cynthia S. Tunnicliff

Email: Cynthia@penningtonlawfirm.com
Pennington, Moore, Wilkinson,

Bell & Dunbar, P.A.

Post Office 10095

Tallahassee, Florida 32302-2095

Counsel for Intervening Defendant Florida
Senate



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,
Plaintiffs,
V. Case No. 2010-CA-1803
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES and
FLORIDA SENATE,

Intervening Defendants.
/

GOVERNOR CHARLIE CRIST’S MEMORANDUM OF LAW AS AMICUS CURIAE IN
SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Governor Charlie Crist, by and. through undersigned counsel, hereby submits the
following memorandum of law in support of Plaintiffs’ motion for summary judgment. For the
reasons stated in the Plaintiffs’ motion for summary judgnient and memorandum of law, and for
the reasons stated hereih, Governor Crist respectfully urges that this Court declare that the
amendment proposed by House Joint Resolution (“HJR”) 7231, hereinafter “Amendment 7,”
violates article XI, .section 5 of the Florida Constitution and section 101.161(1), Florida Statufes,
and order Defendants Dawn K. Roberts and the Department of State to remove Amendment 7

from the November 2, 2010, general election ballot.



Interest of Amicus Curiae |

Govemor Crist appears as amicus curiae in this matter in furtherance of his constitutional
obligation to “take care that all laws be faithfully executed.” Art. IV, § 1(a), Fla. Const. In this
case, the Governor seeks to ensure faithful execution of sectioﬁ 101.161(1), Florida Statutes,
which requires that a proposed constitutional amendment be accompanied by a statement of its
“substance,” printed in “clear and unambiguous language.” Because the Department of State and
the Secretary of State have been named as defendants due to their ministerial role in the ballot
preparation process, their capacity for faithful execution has been compromised.

Section 101.161(1) arises from the mandate in article XI of the Florida Constitution that
ali amendments be submitted tb the people for a vote. Art. XI §§ 1, 3, 5, Fla. Const. Both the
statute and the provisions of article XI are intuitively central to the integrity of our constitutional
democracy. When the people of Florida are presented with a chance to amend the Florida
Constitution, the most fundamental document of our state government, it is.absolﬁtely essential
that tﬁey are presented with the information they need, in terms they can understand. Anything
short of that deprives them of the opportunity to make an informed choice. Without fair notice
of the effect of their vote, the people’s participation in self-government would be a nullity.

Background

Article XI, section 3 of the Florida Constitution gives the people the power to revise or
| amend the Constitution through the initiative process. Two citizen initiatives proposing changes
to how legislative and congressional districts are drawn have been plgced on the November 2
election ballot. The Deparfmcnt of State has designated the citizen initiative relating to

legislative districts as Amendment 5, and the other, relating to congressional districts, as



Amendment 6. Amendment 7, passed by joint resolution of the legislature pursuant to article XI,
section 1 of the Florida Constitution, relates to both legislative and congressional districts.

There are currently no provisions in the Florida Constitution fegarding the boundaries of
congressional districts but the Constitution does provide for legislative districts.! Article III,
section 16(a) requires the legislature to “apportion the state in accordance with the con;titution of
the state and of the United States into” senatorial and representative districts “of either
contiguous, overlapping or identical territory.” The current process allows the legislature to
fashion those districts with the intent to favor an incumbent or a certain political party. No
directive in the Florida Constitution constrains the legislature from shaping districts to ensure
political success, or from favoring one candidate, party, or demographic group over another in
the drawing of legislative and congressional boundaries. In fact, these practices have become the
norm in Florida and elsewhere.

Amendments 5 and 6 are intended to reduce and eliminate partisanship and p(_)litical
favoritism in drawing legislative and congressional districts. The Amendments would add
additional standards by requiring districts to be drawn in such a way as to not favor or disfavor
any incumbent or political party or deny any racial or language minority the ability to participate
in the political process or in the election of their representatives. The baliot title and summary
for Amendment 5 is as follows:

STANDARDS FOR LEGISLATURE TO FOLLOW IN LEGISLATIVE

REDISTRICTING - Legislative districts or districting plans may not be drawn to

favor or disfavor an incumbent or political party. Districts shall not be drawn to

deny racial or language minorities the equal opportunity to participate in the

political process and elect representatives of their choice. Districts must be
contiguous. Unless otherwise required, districts must be compact, as equal in

! The United States Supreme Court has held that the responsibility of “apportionmerit of ...
federal congressional and state legislative districts™ falls upon the States. Growe v. Emison, 507
U.S. 25, 34 (1993).



population as feasible, and where feasible must make use of existing city, county
and geographical boundaries. ' ’

The ballot title and summary for Amendment 6 is almost identical to Amendment 5 except the
word “Legislative” in the title and summary is replaced with “Congressional.”

The ballot title and summary for Amendment 7 is as follows:

STANDARDS FOR LEGISLATURE TO FOLLOW IN LEGISLATIVE AND

CONGRESSIONAL REDISTRICTING — In establishing congressional and

legislative district boundaries or plans, the state shall apply federal requirements

and balance and implement the standards in the State Constitution. The state shall

take into consideration the ability of racial and language minorities to participate

in the political process and elect candidates of their choice, and communities of

common interest other than political parties may be respected and promoted, both

without subordination to any other provision of Article III of the State

Constitution. Districts and plans are valid if the balancing and implementation of

standards is rationally related to the standards contained in the State Constitution

and is consistent with federal law.

The text of Amendment 7 itself is materially identical to the ballot summary.

Argument

When a “constitutional amendment . . . is submitted to the vote of the people,” article XI,
section 5 of the Florida Constitution and section 101.161, Florida Statutes, require that the ballot
contain a summary conveying “the substance of a proposed amendment . . . in clear and
unambiguous language » explaining “the chief purpose of the measure.” § 101.161, Fla. Stat.
(providing also for a ballot title “by which the measure is commonly referred to or spoken of”).
This “truth in packaging” law serves an indispensible purpose in the democratic process:
ensuring that the people of Florida have notice of what they must decide when they are asked
whether or not to amend their constitution. Armstrong v. Harris, 773 So. 2d 7, 13 (Fla. 2000)

(requiring that “the ballot be fair and advise the voter sufficiently to enable him intelligently to

cast his ballot”) (quoting Askew v. Firestone, 421 So. 2d 151, 154-55 (1982)).



These requirements are of critical importance in' Florida, because Florida is a
“constitutional dembcracy in which sovereignty resides in the people.” Gray v. Golden, 89 So.
2d 785, 790 (Fla. 1956). “It is their Constitution that [is being construed].” Id. Ballot clarity
and integrity are essential to ensure that “each voter casts a ballot based on the ful/ truth,” not a
partial one. Armstrong, 773 So. 2d at 7 (emphasis in original). When the language used in the
title and summary is misléading, the law requires that the proposed amendment be removed ﬁom
the ballot. Florida Dep’t of State v. Slough, 992 So. 2d 142, 149 (Fla. 2008). While the court
must generally act with caution before removing an amendment from the vote of the people,
Askew, 421 So. 2d at 156, a court should ordef the removal of a proposed amendment from the
ballot if it is not “accurately represented,” because voter approval for such a measure is “a
nullity.” Slough, 992 So. 2d at 146 (Fla. 2008) (quoting Armstrong, 773 So. 2d at 12).

To satisfy the statutory and constitutional requirements, a ballot title and summary of a
proposed amendment must (1) “in clear and unambiguous language, fairly inform the voter of
the chief purpose .of the amendmen ;’ and (2) employ language that does not “mislead{] the
public.” Slough, 992 So. 2d at 147. Amendment 7’s ballot title and summary fails these
requirements for a series of reasons. First, the title and summary misleadingly represent that the
amendment’s purpose is to provide standards for the legislature to follow in redistricting. In
reality, Amendment 7 does the opposite, eliminating binding standards By relegating them to
mere aspirational guidelines that the legislature may consider in redistricting. By failing to
convey the “true effect of the amendment,” the title and summary “hide the ball” and “fly under
false colors,” contravening the letter and spirit of article XI, section 5, and section 101.161,

Florida Statutes. See Slough, 992 So. 24 at 147.



‘Amendment 7 would j:ransform the mandatory requirements currently existing in article
111, section 16(a), relating to contiguii:y2 into aspirational guidelines. Yet the ballot title and
summary are conspicuously devoid of any mention of its effect. Similarly, and without saying it
does so, Amendment 7 changes the standards set forth in Amendments 5 and 6 from mandatory
to aspirational.

Amendment 7, rather than obligating the legislature to follow existing standards, would
make fhem optiona‘], notwithstanding the fact that the title and summary ironically represent the
amendment as establishing “sfandards.” The reality is quite different. Amendment 7 provides
that the legislature “may” respect and promote “communities of common interest” and must only
“consider{]” minority participation in the political process. The legislature would be permitted to
“balance[]” criteria that, but for Amendment 7, would constitute binding standards. Given that
Amendment 7’s purpose is the dilution of any directive recognizable as a standard, a title that
purports to provide standards for redistricting is patently misleading.

The summary states that a redistricting plan is valid if the “balancing and implementation
of the standards is rationally related to the standards contained in this constitution and is
consistent with federal law.” The only “standards” that are to be balanced and implemented are
the “standards” in the state constitution; thus Amendment 7 requires little more than that the
standards are rationally related to themselves. This tautological turn of phrase underscores how
the title and summary obfuscate Amendment 7’s one purpose: to render no particular
requirement, guideline, or standard binding §n the legislature in redistricting. The Florida

Supreme Court has decried this type of “wordsmithing” that masks the true effect of a proposed

2 See; e.g., In re Constitutionality of House Joint Resolution 25E, 863 So. 2d 1176, 1179 (Fla.
2003) (applying the constitution’s mandatory contiguity requirement).
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amendment, recognizing that deceptive wording can be used to “to enhance thé chance of
passage.” Slough, 992 So. 2d at 149,

To avoid removal from the ballot, the sponéor of the amendment should instead put forth
a ballot title and summary that is “straightforward, direct, accurate and does not .fail to disclose
significant effects of the amendment merely because they may not be perceived by some voters
as advantageous.” Jd. That is what article VI, section 5, and section 101.161, for obvious
purposes, require. o

The failure to define tiie phrase “commuhity pf common interests™ in the ballot summary
is another fatal flaw of Amendment 7. A ballot title and summary is “misleading” and “must be
stricken from the ballot” where its undefined terms place its meaning “within the subjective
understanding of each voter to interpret.” Advisory Op. to the Att’y Gen. re People’s Prop.
Rights Amendments Providing Comp. for Restricting Real Prop. Use may Cover Multiple
Subjects, 699 So. 2d 1304, 1308-1309 (Fla. 1997) (concluding that the definitions of terms
“owner,” “in fairness,” “loss ir.1 fair market value,” and “common law nuisance” in ballot
summary were necessary for clarity), overruled on other grounds in Advisory Op. to the Att’y
Gen. re 1.35% Prop. Tax Cap, Unless Voter Approved, 2 So. 3d 968 (Fla. 2009). There is no
plain meaning of the phrase “community of common interests,” a term that is not frequently used
by the common voter.

Voters cannot be adequately informed of the legal ramifications for voting for
Amendment 7 when “community of common interes'ts” is not defined. See Advisory Op. to the
Att’y Gen. to Bar Gov't from Treating People Differently Based on Race in Public Educ., 778

So. 2d 888, 898-99 (Fla. 2000) (holding that lack of definitions for an “otherwise unlawful

classification” or “bona fide qualification based on sex” did not fairly inform voters of full effect



of proposed amendment). The people will be unable to know the full effect of Amendment 7
when they are left to ascribe any meaning to the phrase.

Intervenors rciy on an unfounded interpretation of the ballot clarity requirement: that a
title and summary must state the amendment’s chief purpose unless that purpose is to weaken or
subvert the effect of other amendments on the ballot—iﬁ-this case, Amendments 5 and 6. Neither
the constitution, nor the statute, nor casé law carves out such an exception to the unqualified
requirement that, whatever the proposed arﬁendment’s chief purpose may be, that purpose must
be cleafly stated. Acceptihg Intervenors’ argument would give future legislatures carte blanche
to sabotage any proposed amendment by nullifying its effect with another amendment, all the
while obfuscating this purpose with impunity.

'.The raison d’étre of the title and summary requirement is to ensure that the people of
Florida have clear knowledge of what they are being asked to choose. That interest in informed
democratic participation is subverted no matter what kind of ball an unclear or misleading title or
summary hides. Whether it hides a proposed amendment’s effect on existing constitutional
provisions, or whether it hides a pfoposed amendment’s effect on other amendments on -the
ballot, such a titlé or summary “hide[s] the ball.” Slough, 992 So. 2d at 147. In so doing, it fails
to “assure that the electorate is advised of the true meaning, and ramifications, of an
amendment,” thus violaﬁng article XI, section 5, and sectién 101.161. Askew, 421 So.2d at 156.

This argument also simply ignores the reality that Amendmgnt 7 would undermine the
standards currently required by article IIl, section 16. Plaintiffs are entitled to relief for that
reason alone. But even if that were not the case, the Court should reject out of hand any
contention that the ballot and summary cannot be invalid for concealing a conflict with the

provisions of Amendments 5 and 6 because those proposed amendments do not presently exist in



the constitution, i.e., that the deception in the title and summary is not a légally cognizable
deception. Furthermore, if all three of the amendments’ are approved by voters, then
Amendment 7 would indeed affect “existing” constitutional provisions—those that would come
into existence when Amendments 5 and 6 are added simultaneously to the addition of
Amendment 7. See Advisory Op. to Att’y Gen. re Florida Growth Mgmt. Initiative Giving
Citizens Right to Decide Local Growth Mgmt. Plan Changes, 2 So. 3d 118, 123 (Fla. 2008). Itis
by no means clear that the Florida Supreme Court. intended a stilted use of the words “existing
provision” that would treat as inconsequential intentional deception aimed at changing the legal
effect of other proposed amendments appearing on the same ballot.

Proposed amendments. that directly contradict each other might, by virtue of their
language and simultaneous existence on the ballot, fairly apprise voters of the choice being
presented. See, e.g., Citizens for Term Limits & Accountability, Inc. v. Lyons, 995 So. 2d 1051,
1055 (Fla. 1st DCA 2008) (approving the presentation of “alternatives to the electorate on the
same ballot” where the “statement explaining [one] proposal inform{ed] voters in no uncertain
terms” of its effect on another item on the ballot).* On the other hand, as here, a misleading title
and sumfnary ‘can obscure the fact that a vote for one proposed amendment would vitiate the
effect of another on the same ballot. Cf Kobrin v. Leahy, 528 So. 2d 392, 393 (Fla. 3d DCA

1988) (finding language of proposition “fatally defective” and misleading where its failure to

3 All three have been approved by the Secretary of State for placement on the ballot.

* See also Advisory Opinion re Florida Growth Management Initiative Giving Citizens the Right
to Decide Local Growth Management Plan Changes, 2 So. 3d 118 (Fla. 2009), in which the
Florida Supreme Court approved a title and summary of an amendment requiring “[v]oter
approval of growth management plan changes . . . if 10% of the voters in the city or county sign
a petition calling for such a referendum” where a “competing proposed amendment would” make
voter approval of growth management plan changes mandatory. /d. at 118-21.
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alert voters of a conflict with another item on the ballot subjected voters to “bewildering and
conflicting decision-making™). |

Intervenors have argued that, because the summary repeats the text of the actual
amendment almost verbatim, the summary is ipso facto clear and valid. To the oon&ary, section
101.161 and the Florida Constitution require more than the literal accuracy achieved by parroting
the amendment’s text; they require that the “chief purpose” of the amendment be expressed in
“plain and unequivocal language” and that the language is not “misléading” to the public. If the
exact text of the amendment does not express its purpose plainly and unequivocally—as is the
case with Amendment 7, which contains hazy, circuitous, and misleading language in parts and
terms of art in others—then the summary must employ adequate language to ensure that voters
have been clearly apprised of the chie.f purpose of the amendment. If voters are misled by the
exact language of the amendment, then a title and summary employing only that language is
defective. See Askew, 421 So. 2d at 155 (“Fair notice . . . must be actual notice consisting of a
clear and unambiguous explanation of the measure’s chief purpose.”).

The chief purpose of Amendment 7 is to eliminate binding standards by making all
criteria discretionary, allowing the legislature to pick and choose from among the various
enumerated factors. The title’s implication that Amendment 7 sets “standards” is misleading,
especially when juxtaposed with two almost identically titled amendments that actually do
impose standards. Combined with a summary abjectly lacking in clarity, voters are likely to be
misled into believing that their legislators will be bound by mandatory, meaningful standards.

The people of Florida “deserve nothing less than clarity when faced with the decision of
whether to amend [the] state constitution, for it is the foundational document that embodies the

fundamental principles through which organized government functions.” Slough, 992 So. 2d at
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149. For that reason, the Governor respectfully urges that this court enter summary judgment in
favor of the Plaintiffs and order removal of Amendment 7 so that voters are permitted to “cast an
intelligent and informed ballot.” Advisory Op. re People’s Prop. Rights Amendments, 699 So. 2d
at 1307.
Conclusion
For the foregoing reasons, Governor Crist respectfully requests this Court grant
Plaintiffs’ Motion for Summary Judgment. |

Respectfully submitted,

/ ; Vl7 AN 3( N\
/ RICK FIGLIO, Gendgl-Counsd__N\
Florida Bar No. /45251
Email: rick.figlio@edg.myflorida.com
J. ANDREW ATKINSON, Assistant General Counsel
Florida Bar No. 14135 '
Email: drew.atkinson@eog.myflorida.com
SIMONNE LAWRENCE, Assistant General Counsel
Florida Bar No. 59161
Email: simonne.lawrence@eog.myflorida.com
Executive Office of the Governor
The Capitol, Room 209
400 South Monroe Street
Tallahassee, Florida 32399
Telephone: (850) 488.3494
Facsimile: (850) 488.9810
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IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT, IN AND FOR LEON
COUNTY, FLORIDA.

CASE NO. 2010 CA 1803

FLORIDA STATE CONFERENCE OF NAACP
BRANCHES; ADORA OBI NWEZE; THE
LEAGUE OF WOMEN VOTERS OF FLORIDA,
INC.; DEIRDRE MACNAB; ROBERT MILLIGAN;
NATHANIEL P. REED; DEMOCRACIA AHORA;
and JORGE MURSULI,

Plaintiffs,
VS.
DEPARTMENT OF STATE, an agency of the
State of Florida; and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES and
THE FLORIDA SENATE,

Intervenors. .
/

INTERVENOR/DEFENDANT THE FLORIDA SENATE’S MOTION FOR
SUMMARY JUDGMENT, RESPONSE TO PLAINTIFFS' SUMMARY
JUDGMENT AND MEMORANDUM OF LAW

Intervenor/Defendant, The Florida Senate (the “Senate”), pursuant to Rule

1.510, Florida Rules of Civil Procedure, and this Court’s Scheduling Order, moves for



Summary Judgment in that there are no disputed issues of material fact and

Defendants are entitled to judgment as a matter of law. The Senete seeks a judgment

that the ballot title and summary of Amendment 7 is valid and the Amendment should

remain on the ballot. The Senate files the following Memorandum of Law in support of

its Motion for Summary Judgment and in opposition to the Motion filed by Plaintiffs:
INTRODUCTION

Amendments 5, 6, and 7 relate to the reapportionment process and, if adopted,
would be read in pari materia. Advisory Opinion to the Governor - 1996 Amendment
(Everglades), 706 So. 2d 278, 281 (Fla. 1997) (In construing constitutional provisions
addressing a similar subject, the provisions "must be read in pari material to ensure a
consistent and logical meaning the gives effect to each provision”). See also Zingale v.
Powell, 885 So. 2d 277 (Fla. 2004). Amendments 5 and 6 use identical language to
provide standards for establishing legislative district boundaries (Amendment 5) and
congressional district boundaries (Amendment 6). Amendment 7 was adopted by the
Legisiature as House Joint Resolution 7231. (Attached as Appendix A). It allows the
Legislature to take into consideration communities of common interest; balance and
implement competing criteria; and provides a standard for judicial review.

While Plaintiffs contend that Amendments 5 and 6 offer greater protection for
minorities than Amendment 7, quite the opposite may well be true. Districts which are
drawn predominantly on the basis of race may violate the Equal Protection Clause of
the United States Constitution. See Miller v. Johnson, 515 U.S. 900 (1995), and Shaw

v. Reno, 509 U.S. 630 (1993). Districts which are drawn on the basis of race will be



subject to close scrutiny by the federal courts and will not be upheld if racial
considerations predominate in the decision making process. (/d.) Notwithstanding the
provisions of Amendments 5 and 6, which allegedly enshrine minority representation,
any districts drawn on the basis of race may be subject to challenge on equal protection
grounds. | (/d.) Such a claim may be defeated by showing that the Legislature utilized
“traditional race neutral districting principles.” Shaw v. Reno, supra, 509 U.S. at 647.
These traditional race neutral districting principles include “compactness, contiguity,
respect for political subdivisions or communities defined by actual shared interests.”
(1a.)

Amendment 7 provides for consideration of communities of interest together with
the contiguity, compactness and respect for political boundaries principles, which are
codified in Amendments 5 and 6. These criteria are not new and have historically been
utilized by the Florida Legislature in redistricting. The 2002 redistricting plan provided
greater opportunities for racial and language minorities than any previous redistricting
plan in Florida. (See House of Representative Staff Analysis, p. 9, attached hereto as
Appendix B). The 2002 redistricting plan was approved by the federal courts because it
was based upon a balanced cdnsideration of all of the traditional redistricting principles.
Martinez v. Bush, 234 F. Supp. 2d 1275 (U.S. Dist. Ct. S.D. Fla. 2002).

The United States Supreme Court decided Bartlett v. Strickiand, 129 S. Ct. 1231
(2009), after Amendments 5 and .6 were written and reviewed by the Florida Supreme
Court. North Carolina had a requirement in its Constitution which provided that county

boundaries must be respected when drawing legislative districts. This provision was not



strictly complied with in order to create a minority access district. The United States
Supreme Court ruled that Section 2 of the Federal Voting Rights Act offers no protection
to the creation of minority access districts when faced with a state constitutional
mandate to respect county boundaries. Amendment 7, which provides for the
balancing of all the redistricting criteria in the constitution, may well prevent the use of
any of Amendments 5 and 6 criteria to defeat the creation of minority access districts.

While the language of Amendments 5 and 6 may sound impressive in its
protection of minority voting rights, that language alone may not save a minority district
from an equal protection challenge or a minority access district from a Bartlett v.
Strickiand argument. As instructed by Miller v. Johnson, Shaw v. Reno, and Martinez v.
Bush, it is only through a balanced consideration of all traditional redistricting principles
that minority representation is truly protected. It is Amendment 7’s balancing of all the
criteria and the addition of communities of interest as an equal criteria that will aliow
the promise of Amendments 5 and 6 to become a reality.

ARGUMENT

I The Ballot Title and Summary for Amendment 7 are not
Misleading.

Article XI, Section 5 of the Florida Constitution and Section 101.161, Florida
Statutes, require that the ballot title and summary state “in clear and unambiguous
language the chief purpose of the measure.” Askew v. Firestone, 421 So. 2d 151 (Fla.
1982). All that is required is that the “ballot advise the voter sufficiently to enable him
intelligently to cast his ballot.” Askew, supra, 421 So. 2d at 155. The Court in Grose v.

Firestone, 422 So. 2d 303 (Fla. 1982), approved a legislative initiative placing an
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amendment to the Constitution on the ballot stating that “[t]here are no hidden
meanings and no deceptive phrases. The summary says just what the amendment
purports to do. It gives the pUinc fair notice of the meaning and effect of the proposed
amendment. Inclusion of all possible effects, however, is not required in the ballot
summary.” Indeed, courts have approved ballot language while admitting that certain
ramifications were omitted or could have been better explained. In Advisory Opinion to
the Attorney General re: Right to Treatment and Rehabilitation for Non Viofent Drug
Offenses, 818 So. 2d 491 (Fla. 2002), the Court noted that it was up to the voter to
acquaint hiuﬁself with the pros and cons of an amendment and “If he does not, it is no
function of the ballot question to provide him with that needed education., What the
law very simply requireé is that the ballot give the voter fair notice of the question he
must decide so that he may intelligently cast his vote.” quoting from Metropolitan Dade
County v. Shiver, 365 So. 2d 210, 213 (Fla. 3d DCA 1976).

A. A Summary Identical to the Proposed Constitutional
Language is not Misleading.

The ballot summary for Amendment 7 is almost identical to the actual language
proposed for placement in the Constitution. Only contextual changes were made to
enhance its understanding by the voter, i.e. “this Constitution” was changed to “the
State Constitution” and “this Article” to “Article III of the State Constitution.”

There can be no “hidden meanings” when the proposed constitutional language
and the summary are identical. The summary, of necessity, must “say just what the
amendment purports to do.” See Grose v. Firestone, supra. The Court in Advisory

Opinion to the Attorney General re: Florida Marriage Protection Amendment, 926 So. 2d
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1229 (Fla. 2006), approved language in a citizen initiative for placement on the ballot
because the summary was “essentially identical to that found in the text of the actual
amendment.” See also Aavisory Opinion to the Altorney General re: Medical Liability
Claimants Compensation Amendment 880 So. 2d 675 (Fla. 2004) (In approving the
ballot language the Court noted with approval that the summary “came very close to
reiterating the briefly worded amendment.”)

Plaintiffs provide a list of “what ifs” in hopes of persuading this Court that the
chief purpose of Amendment 7 is not as alleged in the ballot summary. There is no
requirement that the ballot summary include all possible effects or “explain in detail
what the proponents hope to accomplish.” Aavisory Opinion to the Attorney General
re: 7ax Lim/tét/on.s 673 So. 2d 864, 868 (Fla. 1996). See also Aavisory Opinion to the
Attorney General fe: Amendment to Bar Government from Treating People Differently
Based on Race in Public Education, 778 So. 2d 888, 889 (Fla. 2000). (“[A]n exhaustive
explanation of the interpretation and future possible effects of the amendment is not
required.”) Indeed, if a “ballot title and summary were required to include all possible
ramifications, it is arguable that no proposed amendment would éver be approved.”
Advisory Opinion to the Attorney General re.: Physicians Shall Charge the Same Fee for
the Same Health Care Service to Every Patient, 880 So. 2d 659 (Fla. 2004).

Not only does the ballot summary comply with the law, it only makes sense that
a ballot summary which is nearly identical to the actual proposed constitutional
language cannot mislead the voter. The summary sets out verbatim the purpose of the

proposed constitutional amendment: In redistricting, the state shall apply federal



standards, balance and implement the standards in the Constitution and givé respect to
communities of interest. It also provides that districts drawn in accordance with the
standards in the Constitution will not be overturned if the implementation of the
constitutional standards is rational. There is no “hiding the ball” here. The language of
the proposed amendment is straight forward and easily understood. There are no
terms which are not readily understandable to the voter. See Florida Marriage
Protection Amendment, supra, 926 So. 2d at 1237.

The cases cited by Plaintiffs in support of their argument that verbatim recitation
of the constitutional language in the ballot summary is not sufficient are inapposite.? In
those cases the courts determined that recitation of the entire language of a change to
an organic document was not sufficient to inform the voter because the amendment
changed existing provisions and failed to inform the voter that the proposals would
change existing law. Those cases offer no guidance to this Court in deciding this case.
Amendment 7 does not change any existing provision of the Florida Constitution. Since
Amendment 7 does not change existing organic faw and the ballot summary is nearly
identical to the language of the Amendment, the title and summary of Amendment 7

accurately portrays thé substance of the Amendment.

*Waaham v. Board of County Commissioners of Sarasota County, 567 So. 2d 414 (Fla.
1990); Evans v. Bel, 651 So. 2d 162 (Fla. 1995), and Kobrin v. Leahy, 528 So. 2d 392

(Fla. 1986).
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B. Amendment 7 Creates Standards for Redistricting.

A ballot title should not be read in isolation. Section 101.161, Fla. Stat., requires
that the ballot summary and title be read together. AdVisory Opinion to the Attorney
General re: Limited Casinos, 644 So. 2d 71, 75 (Fla. 1994). (“This Court has always
interpreted section 101.161(1) to mean that the ballot title and summary must be read
together in determining if the ballot information properly informs the voter.”)

Plaintiffs apparently argue that the title of Amendment 7 is misleading because it
is the same as the titles for Amendments 5 and 6 and apparently Amendments 5 and 6
create standards and Amendment 7 does not. To the contrary, all of the Amendments
create standards for redistricting in Florida. It defies common sense to say that:
“unless conflicting” with federal law “districts shall be nearly equal in population as is
practicable” and “where feasible utilize existing political and geographic boundaries” are
standards in Amendments 5 and 6, but that Amendment 7’s direction to “balance and
implement the standards” in the Constitution and to respect “communities of common
interest without subordination” are not. The ballot title to Amendment 7 accurately
reflects the substance of the Amendment.

C. Amendment 7 does not Eliminate the Requirement
that Districts must be Contiguous

The applicable requirement enunciated by the Florida Supreme Court is that
ballot summaries must inform voters of the Amendment's effect on existing sections of
the Constitution. 7ax Limitations, supra, 644 So. 2d at 494. Amendment 7 cannot be
fairly read to effect, let alone nullify, the existing requirement that districts bé

contiguous. In support of their argument that Amendment 7 does nullify contiguity,
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Plaintiffs point to the language in Amendment 7 which provides for minority
participation and respect for “communities of common interest” “both without
subordination to any other provision of Artjcle III of the State Constitution.”

First, Plaintiffs mistakenly equate “without subordination” with “elimination.”
“Without subordination” does not mean “nullification” or “elimination.” “Subordinate” is
defined as “belonging to a lower class or rank; secondary.” The Ameriéan Heritage
Dictionary of the English Language, 4th Edition (2002). Conversely, “without
subordination” simbly means that communities of interest will not be secondary to any
other provisions in Article III of the Constitution, but rather it will be equal. “Nullify”,
on the other hand, means “to declare invalid and “eliminate” means to “remove” or
“eradicate.” (/d.) Subordination and nullification are clearly not the same concepts.
Subordination cannot be equated with nullification or elimination.

Second, Amendment 7 ins_.tructs the Legislature to balance and implement all the
criteria in Sectioh IIT of the Florida Constitution. It does not instruct that certain criteria
have greater authority or that any one criteria can be eliminated. Under Amendment 7,
the requirement that districts be contiguous mUst be implemented. Contiguity is an
objective standard. It is not a standard that can be balanced. It is one that is to be
implemented under the language of Amendment 7.

Lastly,. the requirement for contiguous districts is 'not only in the existing
Constitution, but is provided for in Amendments 5 and 6. Assuming, arguendo, some
validity to Plaintiffs’ argument in this regard, there would be no elimination of the

requirement for contiguous districts if Amendments 5 and 6 are enacted. There is no



requirement that a ballot summary recite the effect of a proposed amendment on other
proposed amendments. See Advisory Opinion to Altorney General re: Florida Growth
Management Initiative Giving Citizens Right to Decide Local Growth Management Plan
Changes, 2 So. 3d 118 (Fla. 2008), wherein the Court refused to invalidate a competing
constitutional amendment which would appear on the ballot in the same election.

D. The Terms, "Communities of Common Interest” and
“Rationally Related” are not Required to be Defined.

1. Communities of Common Interest

The term, “communities of common interest” is readily understood and is of
common usage. It is also accepted by courts as a traditional districting principle,
Martinez v. Bush, supra. The courts have recognized that “the average voter has a
certain amount of common understanding and knowledge” with which to ascertain the
meaning of commonly understood terms. AdVisory Opinfon to the Attorney General re:
Local Trustees, 819 So. 2d 725, 732 (Fla. 2002). See also Florida Marriage Protection,
supra. 926 So. 2d at 1237. ("The terminology here...is frequently used and understood
by the common voter, and...does not require special training in the legal profession to
comprehend its meaning.”)

The Court has invalidated ballot language only where the ballot language used
undefined legal terms, such as “common law nuisance.” See Advisory Opinion to the
Attorney General re: People Property Rights Amendment Providing Compensation for
Restricting Real Property Use, 699 So. 2d 1304 (Fla. 1997), receded from on different
grounds in Aadvisory Opinion to Attorney General re: 1.35% Property Tax Cap Unless

Voter Approved, 2 So. 3d 968 (Fla. 2009).
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The phrase “communities of common interest” is not a term which requires a
definition in the context of Amendmént 7. It is not such an arcane legal term that an
ordinary voter cannot ascertain its meaning. Moreover, the Court has held that the lack
of definitions for terms used in proposed constitutional amendments are not fatal to the
inclusion on the ballot. In Advisory Opinion to the Attorney General re: The Medical
Liability Claimants Compensation Amendment, 880 So. 2d 675 (Fla. 2004), the Court
held that the lack of a definition for the term “medical liability” was not “fatal because
the issue as to the precise meaning of this term is better left to subsequent litigation,
shouid the amendment pass.”

2. Rationally Related

Similarly, the term “rationally related” is an easily understood and commonly
used term. Amendment 7 provides that a district or plan drawn in accordance with the
criteria in Section III of the Constitution will be upheld if the decisions of the Legislature
in balancing and implementing the criteria are rational. The voter is not misled by the
use of that phrase and it is not a legal term which meaning is unknown to the average
voter. See Florida Marriage Protection Amendrmnent, supra, 926 So. 2d at 1237.

Plaintiffs suggest that the term “rationally related” is used to import the rational
basis test for equal protection cases into the constitutional analysis of districting plans.
There is nothing in the language proposed in Amendment 7 that would suggest such a
conclusion. The standard of review set out in Amendment 7 provides that a district or

plan should be valid if the Legislature’s balancing and implementing is rationally related
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to the standard in the Constitution. That standard requires a review of the district or
plan in accordance with the standards in the Constitution — nothing more nor less.

Plaintiffs also argue that the ballot summary is misleading because it does not
disclose how Amendment 7’s review standard differs from the existing standard. There
is no existing standard for judicial review in the Constitution, so the imposition of a
standard does not require disclosure of the existing standard in the ballot summary.
7ax Limitation, supra, 644 So. 2d at 494. |

The terms “communities of common interest” and “rationally related” are
common understandable phrases which do not require definition in the ballot summary.

CONCLUSION

The Supreme Court has cautioned restraint in removing a proposed constitutional
amendment from the ballot, regardless of whether it is a citizens’ initiative or a joint
resolution of the Legislature. “The Court must act with extreme care, caution and
restraint before it removes a constitutional amendment from the vote of the people.”
Askew v. Firestone, supra. Judicial review of proposed constitutional amendments in
the face of a challenge to remove the amendment from the ballot is "the most
sanctified area in which a court can exercise power. Sovereignty resides in the people
and the electors have a right to approve or reject a proposed amendment to the
organic law of this State, limited only by those instances where there is an entire failure
to comply with a plain and essential requirement of the law." Right to Treatment and
Rehabifitation for Non- l(io/ent Drug Offenses, supra, 818 So. 2d at 494, citing Pope v.

Gray, 104 So. 2d 841, 842 (Fla. 1958). Plaintiffs have not met their burden to
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demonstrate that Amendment 7 is "clearly and conclusively defective." See Foridians

Against Casino Takeover v. Let's Help Florida, 363 So. 2d 337, 339 (Fla. 1978).

Defendants Motion for Summary Judgment should be granted and Amendment 7 should

be retained on the ballot.

Respectfully submitted,

Ultr e, Duulm

PETER M. DUNBAR

Florida Bar Number: 146594
CYNTHIA S. TUNNICLIFF
Florida Bar Number: 0134939

PENNINGTON, MOORE, WILKINSON,
BELL & DUNBAR, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida 32302-2095
Telephone: 850/222-3533
Facsimile:  850/222-2126
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FLORIDA H O U S E O F R EPRESENTATIVES

ENROLLED
HJR 7231, Engrossed 1 2010 Legislature
1 House Joint Resolution
2 A joint resolution proposing the creation of Section 20 of
3 Article III of the State Constitution to provide standards
4 for éstablishing legislative and congressional district
5 boundaries.
6
7! Be It Resolved by the Legislature of the State of Florida:
8
9 That the following creation of Section 20 of Article III of
10| the State Constitution is agreed to and shall be submitted to
11| the electors of this state for approval or rejection at the next
12( general election or at an earlier special election specifically
13| authorized by law for that purpose:
14 ARTICLE III
15 LEGISLATURE
16 SECTION 20. Standards for establishing legislative and
17! congressional district boundaries.—In establishing congressional
18| and legislative district boundaries or plans, the state shall
19} apply federal requirements and balance and implement the
20| standards in this constitution. The state shall take into
21! consideration the ability of racial and language minorities to
22! participate in the political process and elect candidates of
23] their choice, and communities of common interest other than
24| political parties may be respected and promoted, both without
25) subordination to any other provision of this article. Districts
26| and plans are valid if the balancing and implementation of
27! standards is rationally related to the standards contained in
28| this constitution and is consistent with federal law.

Page 1 of 2

CODING: Words stricker are deletions; words underlined are additions.
hjr7231-02-er

APPENDIX A



FLORIDA HOUSTE O F REPRESTENTATIVES

29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

ENROLLED
HJR 7231, Engrossed 1 2010 Legislature

BE IT FURTHER RESCLVED that the following statement be
placed on the ballot:

CONSTITUTIONAL AMENDMENT
ARTICLE III, SECTION 20 _

STANDARDS FOR LEGISLATURE TO FOLLOW IN LEGISLATIVE AND
CONGRESSIONAL REDISTRICTING.—In esfablishing congressional and
legislative district boundaries or plans, the state shall apply
federal regquirements and balance and implement the standards in
the State Constitution. The state shall take into consideration
the ability of racial and language minorities to participate in
the political process and elect candidates of their choice, and
communities of common interest other than political parties may
be respected and promoted, both without subordination to any
other provision of Article III of the State Constitution.
Districts and plans are valid if the balancing and
implementation of standards is rationally related to the

standards contained in the State Constitution and is consistent

with federal law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HJR 7231 PCB SPCSEP 10-01  Method and Standards for Legislative and
Congressional Redistricting and Reapportionment

*, SPONSOR(S): Select Policy Council on Strategic & Economic Planning; Hukill

" TIED BILLS: IDEN./SIM. BILLS: SJR 2288

REFERENCE ACTION ANALYST STAFF DIRECTOR
Orig. Comm.: Select Policy Council on Strategic &
Economic Planning 11Y,5N Kelly Bah!

1) Rules & Calendar Council , 12Y,6N Hassell Birtman

2)

3)

4)

5)

SUMMARY ANALYSIS

The Florida Constitution requires the Legislature, by joint resolution at its reguiar session in the second year
after the United States Census, to apportion state legislative districts. The United States Constitution requires
the reapportionment of the United States House of Representatives every ten years, which includes the
distribution of the House’s 435 seats between the states and the equalization of population between districts

within each state.

Two citizen initiatives, related to redistricting, have secured placement on the 2010 General Election ballot.
Amendments 5 and 6, promofed by FairDistrictsFlorida.org, would add standards for state legislative and
congressional redistricting to the Florida Constitution. The amendments do not contain definitions for the
proposed new standards, which may have the effect of restricting the range of redistricting choices available

under the federal Voting Rights Act.

The proposed joint resolution would create a new Section 20 to Article Il of the Florida Constitution. The new
section would add new state constitutional standards for establishing legislative and congressional district
boundaries. The proposed standards in the joint resolution would complement the proposed standards in
Amendment 5 and 6 and provide for a balancing of the various constitutional redistricting standards.

Specifically, the proposed joint resolution would require that the state apply federal requirements in its
balancing and implementing of the redistricting standards in the state constitution. Both the equal opportunity
of racial and language minorities to participate in the political process and communities of interest are
established as standards that are on equal footing as any other standard in the state constitution. Therefore
minority access districts can be considered, and communities of interest can be respected and promoted, as
matters of legislative discretion. Finally, the proposed joint resolution asserts that districts and plans are valid if
the standards in the state constitution were ‘balanced and implemented rationally and consistent with federal

law.

The proposed joint resolution would require approval by 60% of the voting electorate in Florida’s 2010 General
Election.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the
House of Representatives -

Balance the state budget.
Create a legal and regulatory environment that fosters economic growth and job creation.

Lower the tax burden on families and businesses.
Reverse or restrain the growth of government.

Promote public safety.

Promote educational accountability, excellence, and choice.
Foster respect for the family and for innocent human life.
Protect Florida’'s natural beauty.

FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:
Current Situation

The law governing the reapportionment and redistricting’ of congressional and state legislative districts
implicates the United States Constitution, the Florida Constitution, and federal statutes.

Florida Constitution
The Florida Constitution requires the Legislature, by joint resolution at its regular session in the second

year after the Census is conducted, to apportion the State into senatorial districts and representative
districts. According to Article Iil, Section 16(a), Florida Constitution, senatorial districts must be:

1. Between 30 and 40 in numbers;

2. Consecutively_numbered; and

3. Of contiguous, overlapping, or identical territory.

Representative districts. must be:

1. Between 80 and 120 in number;

2. Consecutively numbered; and

3. Of contiguous, overlapping, or identical territory.

The joint resolution is not subject to gubernatorial approval. If the Legislature fails to make the
apportionment, the Govermmor must reconvene the Legislature in a special apportionment session not to

exceed 30 days. If the Legislature fails to adopt an apportionment plan at its regular or special
apportionment session, the Attorney General must petition the Florida Supreme Court to make the

apportionment.”

' The concepts of reapportionment and redistricting are distinct. Reapportionment refers to the process of proportionally reassigning a
given number of seats in a legislative body, i.e. 435 seats in the U.S. House of Representatives, to established districts, i.e. amongst
the states, based on an established formula. Redistricting refers to the process of changing the boundaries of any given legisiative

district.
2 Article I, Section 16(b), Florida Consitution.
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Within 15 days after the Legislature adopts the Jomt resolution, the Attorney General must petition the
Supreme Court to review the apportionment plan.® Judicial review is limited to:

1. Whether the plan satisfies the “one person, one vote” mandate of equal protection; and
2. Whether the districts are of contiguous, overlapping or identical territoryv.4

If the Court invalidates the apportionment plan, the Governor must reconvene the Legislature in an
extraordinary apportionment session, not to exceed 15 days.® Within 15 days after the adjournment of
the extraordinary apportionment session, the Attorney General must petition the Supreme Court to
review the apporuonment plan adopted by the Legislature or, if no plan was adopted, report the fact to
the Court® If the Court invalidates the apportionment plan adopted by the Legislature at the
extraordinary apportionment session, or if the Legislature fails to adopt a plan, the Court must draft the

redistricting plan.’

The Florida Constitution is silent with respect to congressional redistricting. Article 1 Section 4 of the
United States Constitution grants to each state legislature the exclusive authority to apportion seats
designated to that state by providing the legislative bodies with the authority to determine the times
place and manner of holding elections for senators and representatives. Consistent therewith, Florida
has adopted its congressional apportionment plans by legislation subject to gubernatorial approval.®
Congressional apportionment plans are not subject to automatic review by the Florida Supreme Court.

U.S. Constitution

The United States Constitution requires the reapportionment of the House of Representatives every ten
years to distribute each of the House of Representatives’ 435 seats between the states and to equalize
population between districts within each state.

Aricle I, Section 4 of the United States Constitution provides that “[tlhe Time, Places and Manner of
holding Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof."” See afso U.S. Const. art. |, § 2 ("The House of Representatives shall be
composed of Members chosen every second Year by the People of the several States . . . ."). The U.S.
Supreme Court has recognized that this language delegates to state legislatures the exclusive authority
to create congressional districts. See e.g., Growe v. Emison, 507 U.S. 25, 34 (1993); League of United
Latin Am. Citizens v. Perry, 548 U.S. 389, 416 (2006) (“[Tlhe Constitution vests redistricting
responsibilities foremost in the legislatures of the States and in Congress ... .").

In addition to state specific requ:rements to redistrict, states are obligated to redistrict based on the
principle commonly referred to as “one-person, one-vote. "® In Reynolds, the United States Supreme
Court held that the Fourteenth Amendment required that seats in state legislature be reapportioned on
a population basis. The Supreme Court concluded:

..."the basic principle of representative government remains, and must remain,
unchanged — the weight of a citizen’s vote cannot be made to depend on where he lives.
Population is, of necessity, the starting point for consideration and the controlling
criterion for judgment in legislative apportionment controversies... The Equal Protection
Clause demands no less than substantially equal state legislative representation for all
citizens, of all places as well as of all races. We hold that, as a basic constitutional
standard, the Equal Protection Clause requires that the seats in both houses of a
bicameral state legislature must be apportioned cn a population basis.”*

3 ¢ Article Iil, Section 16(c), Florida Constitution.
In re Constitutionality of House Joint Resolution 25E, 863 So. 2d 1176, 1178 (Fla. 2003).
Artlcle ili, Section 16{d), Florida Constitution.
Artlcle lli, Section 16(e), Florida Constitution.
Article lll, Section 16(f}, Florida Constitution.
See generally Section 8.0001, et seq., Florida Statutes (2007).
Bakerv Carr, 369 U.S. 186 (1962).

® Reynolds v. Sims, 377 U.S. 533, 568 (1964).
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The Court went on to conclude that decennial reapportionment was a rational approach to readjust
legislative representation to take into consideration population shifts and growth.

In addition to requiring states to redistrict, the principle of one-person, one-vote, has come to generally
stand for the propaosition that each person’s vote should count as much as anyone else’s vote.

The requirement that each district be equal in population applies differently to congressional districts
than to state legislative districts. The populations of congressional districts must achieve absolute
mathematical equality, with no de minimis exception.'? Limited population variances are permitted if
they are “unavoidable despite a good faith effort” or if a valid “justification is shown."™

In practice, congressional districting has strictly adhered to the requirement of exact mathematical
equality. In Kirkpatrick v. Preisler the Court rejected several justifications for violating this principle,
including "a desire to avoid fragmenting either political subdivisions or areas with distinct economic and
social interests, considerations of practical politics, and even an asserted preference for geographicaily
compact districts.”** :

For state legislative districts, the courts have permitted a greater population deviation amongst districts.
The populations of state legislative districts must be “substantially equal.”*®* Substantial equality of
population has come to generally mean that a legislative plan will not be held to violate the Equal
Protection Clause if the difference between the smallest and largest district is less than ten percent.'®
Nevertheless, any significant deviation (even within the 10 percent overall deviation margin) must be
“based on legitimate considerations incident to the effectuation of a rational state policy,” including
“the integrity of political subdivisions, the maintenance of compactness and contiguity in legislative
districts, or the recognition of natural or historical boundary lines.”"®

However, states should not interpret this 10 percent standard to be a safe haven.'® Additionally,
nothing in the U.S. Constitution or case law prevents States from imposing stricter standards for

population equality.?’

Compared to other states, Florida’s population range ranked 13" of 49 (2.79%) for its State House
districts, ranked 3™ of 50 (0.03%) for it State Senate districts, and achieved statistical perfection

(0.00%) for its Congressional districts.?"
The Voting Rights Act

Congress passed the Voting Rights Act (VRA) in 1965. The VRA protects the right to vote as
guaranteed by the 15™ Amendment to the United States Constitution. In addition, the VRA enforces
the protections of the 14th Amendment to the United States Constitution by providing “minority voters
an opportunity to participate in the electoral process and elect candidates of their choice, generally free

of discrimination.”

The relevant components of the Act are contained in Section 2 and Section 5. Section 2 applies to all
jurisdictions, while Section 5 applies only to covered jurisdictions (states, counties, or other jurisdictions
within a state).”® The two sections, and any analysis related to each, are considered independently of

" Reynolds v. Sims, 377 U.S. 584 (1964).
"2 Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).

'S Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).

 Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).

'S Reynolds v. Sims, 377 U.S. 533, 568 (1964).

'S Chapman v. Meier, 420 U.S. 1 (1975); Connor v. Finch, 431 U.S. 407, 418 (1977).

'7 Reynolds, 377 U.S. at 579.

'8 Swann v. Adams, 385 U.S. 440, 444 (1967).

19 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 36.

2 pedistricting Law 2010. National Conference of State Legislators. November 2009. Page 39.

2! Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 47-48.

2 pedistricting Law 2010. National Conference of State Legislators. November 2008. Page 51.

= Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 51.
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each other, and therefore a matter considered under by one section may be treated differently by the
other section.

The phraseology for types of minority districts can be confusing and often times unintentionally
misspoken. It is important to understand that each phrase can have significantly different implications
for the courts, depending on the nature of a legal complaint.

A “majority-minority district’ is a district in which the majority of the voting-age population (VAP) of the
district is African American, Hispanic, Asian or Native-American. A “minority access district” is a district
in which the dominant minority community is less than a majority of the VAP, but is still large enough to
elect a candidate of its choice through either crossover votes from majority voters or a coalition with

another minority community.

“Minority access” though is more jargon than meaningful in a legal context. There are two types of
districts that fall under the definition. A “crossover district” is a minority-access district in which the
dominant minority community is less than a majority of the VAP, but is still large enough that a
crossover of majority voters is adequate enough to provide that minority community with the opportunity
to elect a candidate of its choice. A “coalitional district’ is @ minority-access district in which two or
more minority groups, which individually comprise less than a majority of the VAP, can form a coalition
to elect their preferred candidate of choice. A distinction is sometimes made between the two in case
law. For example, the legisiative discretion asserted in Bartlett v. Sirickland—as discussed later in this
document—is meant for crossover districts, not for coalitional districts.

Lastly, the courts have recognized that an “influence district” is a district in which a minority community
is not sufficiently large enough to form a coalition or meaningfully solicit crossover votes and thereby
elect a candidate of its choice, but is able to effect election outcomes and therefore elect a candidate
who would be mindful of the minority community’s needs.

Section 2 of the Voting Rights Act

The most common challenge to congressional and state legislative districts arises under Section 2 of
the Voting Rights Act. Section 2 provides: “No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State...in a manner which results in a denial
or abridgement of the right of any citizen of the United States to vote on account of race or calor.”?*
The purpose of Section 2 is to ensure that minority voters have an equal opportunity along with other
members of the electorate to influence the political process and elect representatives of their choice.”®

.ln general, Section 2 challenges have been brought against districting schemes that either disperse

members of minority communities into districts where they constitute an ineffective minority—known as
“cracking"?®—or which concentrate minority voters into districts where they constitute excessive
majorities—known as “packing”—thus diminishing minority influence in neighboring districts. In prior
decades, it was also common that Section 2 challenges would be brought against multimember
districts, in which “the voting strength of a minority group can be lessened by placing it in a larger
multimember or at-large district where the majority can elect a number of its preferred candidates and
the minority group cannot elect any of its preferred candidates. vzt

The Supreme Court set forth the criteria of a vote-dilution claim in Thornburg v. Gingles.® A plaintiff
must show:

1. A minority group must be sulfficiently large and geographically compact to constitute a majority in a
single-member district;

24 42 U.S.C. Section 1973(a) (2006).
= % 42 U.S.C. Section 1973(b); Voinovich v. Quilter, 507 U.S. 146, 155 (1993)
2 Also frequently referred to as “fracturing.”
z " Redistricting Law 2010. National Conference of State Legistators. November 2009. Page 54.

% 478 U.S. 30 (1986).
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2. The minority group must be politically cohesive; and

3. White voters must vote sufficiently as a bloc to enable them usually to defeat the candidate
preferred by the minority group.

The three “Gingles factors” are necessary, but not sufficient, to show a violation of Section 2.2° To
determine whether minority voters have been denied an equal opportunity to influence the political
process and elect representatives of their choice, a court must examine the totality of the

circumstances.*

This analysis requires consideration of the so-called "Senate factors,” which assess historical patterns
of discrimination and the success, or lack thereof, of minorities in parhcnpatmg in campaigns and being
elected to office. ' Generally, these “Senate factors” were born in an attempt to distance Section 2
claims from standards that would otherwise require plaintiffs to prove “intent,” which Congress viewed
as an additional and largely excessive burden of proof, because “It diverts the judicial injury from the
crucial question of whether minorities have equal access to the electoral process to a historical

question of individual motives.”*?

States are obligated to balance the existence and creation of districts that provide electoral
opportunities for minorities with the reasonable availability of such opportunities and other traditional
redistricting principles. For example, in Johnson v. De Grandy, the Court decided that while states are
not obligated to maximize the number of minority districts, states are also not given safe harbor if they
achieve proportlonallty between the minority population(s) of the state and the number of minority
districts.® Rather, the Court considers the totality of the circumstances. In “examining the totality of
the circumstances, the Court found that, since Hispanics and Blacks could elect representatives of their
choice in proportion to their share of the voting age population and since there was no other evidence
of either minority group having less opportunity than other members of the electorate to participate in
the political process, there was no violation of Section 2.”®

In League of United Latin American Citizens (LULAC) v. Perry, the Court elaborated on the first Gingles
precondition. “Although for a racial gerrymandering claim the focus should be on compactness in the
district's shape, for the first Gingles prong in a Section 2 claim the focus should be on the compactness

of the minority group.”®

In Shaw v. Reno, the Court found that “state legislation that expressly distinguishes among citizens on
account of race - whether it contains an explicit distinction or is "unexplainable on grounds other than
race,"...must be narrowly tailored to further a compelling governmental interest. Redistricting
Ieglslatlon that is alleged to be so bizarre on its face that it is unexplainable on grounds other than race
demands the same close scrutiny, regardless of the motivations underlying its adoption.”

Later, in Shaw v. Hunt, the Court found that the State of North Carolina made race the predominant
consideration for redistricting, such that other race-neutral districting principles were subordinated, but
the state failed to meet the strict scrutiny® test. The Court found that the district in question, “as drawn,
is not a remedy narrowly tailored to the State's professed interest in avoiding liability under Section(s) 2
of the Act,” and “could not remedy any potential Section(s) 2 violation, since the minority group must be
shown to be "geographically compact" to establish Section(s) 2 liability.”® Likewise, in Bush v. Vera,

2 Johnson v. De Grandy, 512 U.S. 997, 1011-1012 (1994).
3% 42 J.8.C. Section 1973(b); Thornburg vs. Gingles, 478 U.S. 46 (1986).
# ., Redistricting Law 2010. National Conference of State Legistators. November 2009. Page 57.
Senate Report Number 417, o7™ Congress, Session 2 (1982).
3 Johnson v. De Grandy, 512 U.S. 997, 1017 (1994).
% Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 61-62.
38 Red:stnctmg Law 2010. National Conference of State Legislators. November 2009. Page 62.
36 Shaw v. Reno, 509 U.S. 630 (1993).
3 sStrict scrutiny” is the most rigorous standard used in judicial review by courts that are reviewing federal law. Strict scrutiny is part of
a hierarchy of standards courts employ to weigh an asserted government interest against a constitutional right or principle that conflicts
with the manner in which the interest is being pursued.
% Shaw v. Hunt, 517 U.S. 899 (1996).
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the Supreme Court supported the strict scrutiny approach, ruling against a Texas redistricting plan
included highly irregularly shaped districts that were significantly more sensitive to racial data, and
lacked any semblance to pre-existing race-neutral districts.*

Lastly, In Bartlett v. Strickland, the Supreme Court provided a “bright line” distinction between majority-
minority districts and other minority “crossover” or “influence districts. The Court “concluded that §2
does not require state officials to draw election district lines to allow a racial minority that would make
up less than 50 percent of the voting-age population in the redrawn district to join with crossover voters
to elect the minority’s candidate of choice.”® However, the Court made clear that States had the
flexibility to implement crossover districts as a method of compliance with the Voting Rights Act, where
no other prohibition exists. In the opinion of the Court, Justice Kennedy stated as foflows:

“Much like §5, §2 allows States to choose their own method of complying with the Voting
Rights Act, and we have said that may include drawing crossover districts...When we
address the mandate of §2, however, we must note it is not concerned with maximizing
minority voting strength...and, as a statutory matter, §2 does not mandate creating or
preserving crossover districts. Our holding also should not be interpreted to entrench
majority-minority districts by statutory command, for that, too, could pose constitutional
concerns...States that wish to draw crossover districts are free to do so where no other
prohibition exists. Majority-minority districts are only required if all three Gingles factors
are met and if §2 applies based on a totality of the circumstances. in areas with
substantial crossover voting it is unlikely that the plaintiffs would be able to establish the
third Gingles precondition—bloc voting by majority voters.” *'

Section 5 of the Voting Rights Act

Section § of the Voting Rights Act of 1965, as amended, is an independent mandate separate and
distinct from the requirements of Section 2. “The intent of Section 5 was to prevent states that had a
history of raciaily discriminatory electoral practices from developing new and innovative means to
continue to effectively disenfranchise Black voters."*

Section 5 requires states that comprise or include “covered jurisdictions” to obtain federal preclearance
of any new enactment of or amendment to a “voting qualification or prerequisite to voting, or standard,
practice, or procedure with respect to voting.”*® This includes districting plans.

Five Florida counties—Collier, Hardee, Hendry, Hillsborough, and Monroe—have been designated as
covered jurisdictions.*

Preclearance may be secured either by initiating a declaratory judgment action in the District Court for
the District of Columbia or, as is the case in almost all instances, submitting the new enactment or
amendment to the United States Attorney General (United States Department of Justice).®
Preclearance must be granted if the qualification, prerequisite, standard, practice, or procedure “does
not have the purpose and will not have the effect of denying or abridging the right to vote on account of

race or calor.”®

The purpose of Section 5 is to “insure that no voting procedure changes would be made that would lead
toa retrogression® in the position of racial minorities with respect to their effective exercise of the
electoral franchise.”*® Whether a districting plan is retrogressive in effect requires an examination of

3 push v. Vera, 517 U.S. 952 (1996),
“° Bartlett v. Strickland, No. 07-689 (U.S. Mar. 9, 2009).
41 Bartlett v. Strickland, No. 07-689 (U.S. Mar. 9, 2009).
“2 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 78.
%3 42 U.S.C. Section 1973c.
4 Some states were covered in their entirety. In other states only certain counties were covered.
%5 42 U.5.C. Section 1973c.
“® 42 U.S.C. Section 1973¢
47 A decrease in the absolute number of representatives which a minority group has a fair chance to elect.
8 Boer v. United States, 425 U.S. 130, 141 (1976).
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“the entire statewide plan as a whole.”*® “And it is also significant, though not dispositive, whether the
representatives elected from the very districts created and protected by the Voting Rights Act support

the new districting plan.”°

The Department of Justice requires that submissions for preclearance include numerous quantitative
and qualitative pieces of data to satisfy the Section 5 review. “The Department of Justice, through the
U.S. Attorney General, has 60 days in which to interpose an objection to a preclearance submission.
The Department of Justice can request additional information within the period of review and following
receipt of the additional information, the Department of Justice has an additional 60 days to review the
additional information. A change, either approved or not objected to, can be implemented by the
submitting jurisdiction. Without preclearance, proposed changes are not legally enforceable and
cannot be implemented.”’

Majority-Minority and Minority Access Districts in Florida
Based on the 2002 data and subsequent state legislative and congressional maps:

e The Florida House of Representatives includes 24 majority-minority districts®® and 10 minority
access districts.”

e The Florida Senate includes 5 majority-minority districts® and 7 minority access districts.*

o Florldas Congresswnal districts include 4 majority-minority districts®® and 2 minority access
districts.”

Legal challenges to the Florida's 1992 state legislative and congressional redistricting plans resulted in
a significant increase in elected representation for both African-Americans and Hispanics. Table 1
illustrates those increases. Prior to 1992, the Florida Congressional Delegation included only one
minority member, Congresswoman lleana Ros-Lehtinen. Since those legal challenges, the Florida
Legislature created maps that balance the establishment and maintenance.of majority-minority districts
and minority access districts, with other legally mandated redistricting standards, and other traditional

redistricting principles.

4 * Goorgia v. Ashroft, 539 U.S. 461, 479 (2003).
Georgla v. Ashcroft, 539 U.S. 484 (2003).
Redlstr/ctlng Law 20710. National Conference of State Leglslators November 2009. Page 96.
2 House Districts 8, 14-15, 39, 55, 59, 84, 93-94, 102-104, 107-117 and 119.

5 House Districts 23, 27, 49, 58, 92, 101, 105-106, 118 and 120
Senate Districts 29, 33, 36, 38 and 40.
Senate Districts 1, 6, 18-19, 34-35 and 39.
% Congressional Dlstncts 17-18, 21 and 25.

57 Congressional Districts 3 and 23.
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Table 1. Number of Elected African-American and Hispanic Members in
the Florida Legislature and Florida Congressional Delegation

Congress | Congress | Senafte Senate House House
African- Hispanic | African- Hispanic | African- Hispanic
American American American
Before 0 0 0 0 5 0
1982
1982 fo 0 0-1 2 0-3 10-12 3-7
1992
1992 fo 3 2 5 3 14-16 9-11
2002
2002 to 3 3 7 3 17-20 11-16
Present

Prior to the legal challenges in the 1990s, the Florida Legislature established districts that generally
included minority populations of less than 30 percent of the total population of the districts. For
example, Table 2 illustrates that the 1982 pian for the Florida House of Representatives included 27
districts in which African-Americans comprised 20 percent of more of the total population. In the
majority of those districts, 15 of 27, African-Americans represented 20 to 29 percent of the total
population. None of the 15 districts elected an African-American to the Florida House of

Representatives.

Table 2. 1982 House Plan
Only Districts with Greater Than 20% African-American Population®®

Total African- | House District Total Districts African-American
. American Population | Number Representatives
Elected
20% - 29% 2,12, 15, 22, 23, 25, 15 0
29, 42, 78, 81, 92,
94, 103, 118, 119
30% - 3%% 8.9 2 1
40% - 49% 55, 83, 91 3 2 )
50% - 59% 17, 40, 63, 108 4 4
60% - 69% 16, 106, 2 2
70% - 79% 107 1 1
TOTAL 10

Subsequent to the legal challenges in the 1990s, the Florida Legislature established districts that were
compliant with provisions of federal law, and did not fracture or dilute minority voting strength. As Table
1 and Table 3 illustrate, the resulting districting plan, which allowed minority communities an equal
opportunity to participate and elect its candidates of choice, doubled the number of African-American
representatives in the Florida House of Representatives.

% |t is preferred to use voting age population, rather than total popuiation, for this analysis, but the 1982 voting age population data is
not available. Therefore total population is used for the sake of comparison.
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Table 3. 2002 House Plan
Only Districts with Greater Than 20% African-American Population®®

Total African- House District Total Districts African-American
American Population | Number Representatives
Elected
20% - 29% 10, 27, 36, 86 4 _ 1
30% - 39% 3, 23,92, 105 4 3
40% - 49% 118 1 1
50% - 59% 8, 14,15, 55,569,84, |10 10
93, 94, 104, 108
60% - 69% 39,109 - 2 2
70% - 79% ' 103 1 1
TOTAL 18

Equal Protection — Racial Gerrymandering

Racial gerrgmandenng is “the deliberate and arbitrary distortion of district boundaries...for (racial)
purposes. Racial gerrymandering claims are justiciable under equal protection.®’ In the wake of
Shaw v. Reno, the Court rendered several opinions that attempted to harmonize the balance between
“competing constitutional guarantees that. 1) no state shall purposefully discriminate against any
individual on the ba5|s of race; and 2) members of a minority group shall be free from discrimination in

the electoral process.”

To make a prima facie showing of impermissible racial gerrymandering, the burden rests with the
plaintiff to “show, either through circumstantial evidence of a district’s shape and demographics or more
direct evidence going to legislative purpose, that race was the predominant factor motivating the
legisiature’s decision to place a significant number of voters within or without a particular district.”®®
Thus, the “plaintiff must prove that the legislature subordinated traditional race-neutral districting
principles...to racial considerations.”® Traditional districting principles include “compactness,
contiguity, and respect for political subdivisions or communities defined by actual shared interests,”®®
and even incumbency protection.?® If the plaintiff meets this burden, “the State must demonstrate that
its districting legislation is narrowly tailored to achieve a compelling interest,”® i.e. “narrowly tailored” to
achieve that singular compelling state interest.

While compliance with federal antidiscrimination laws—specifically, the Voting Rights Act—is a ‘very
strong interest,” it is not in all cases a compelling interest sufficient to overcome strict scrutmy With
respect to Section 2, traditional districting principles may be subordinated to race, and strict scrutiny wil
be satisfied, where (i) the state has a “strong basis in evidence” for concluding that a majority-minority
district is “reasonably necessary” to comply with Section 2; (i) the race-based districting “substantially
addresses” the Section 2 violation; and (iii) the district does “not subordinate traditional districting

% It is preferred to use voting age population, rather than total population, for this analysis, but the 1982 voting age population data is
not avaitable. Therefore total population is used for the sake of comparison
% Shaw v. Reno, 509 U.S. 630, 640 (1993)
& > Shaw v. Reno, 509 U.S. 630, 642 (1993)
Redlslnct/ng Law 2010. National Conference of State Legislators. November 2009. Page 72.
53 Miller v. Johnson, 515 U.S. 900, 916 (1995).
64 ¢ Miller v. Johnson, 515 U.S. 900, 916 (1995).
55 Miller v. Johnson, 515 U.S. 900, 916 (1995).
& > Bush v. Vera, 517 U.S. 952, 964 (1996).
57 Miller v. Johnson, 515 U.S. 920 (1995).
%8 Shaw v. Reno, 509 U.S. at 653-654 (1993).
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principles to race substantially more than is ‘reasonably necessary’ to avoid” the Section 2 violation.®®
The Court has held that compliance with Section 5 is not a compelling interest where race-based
districting is not “reasonably necessary” under a “correct reading” of the Voting Rights Act.”

The Use of Statistical Evidence

Political vote histories are essential tools to ensure that new districts comply with the Voting Rights
Act.”" For example, the use of racial and political data is critical for a court'’s consideration of the
compelling interests that may be involved in a racial gerrymander. In Bush v. Vera, the Court stated:

“The use of sophisticated technology and detailed information in the drawing of majority
minority districts is no more objectionable than it is in the drawing of majority majority
districts. But ... the direct evidence of racial considerations, coupled with the fact that
the computer program used was significantly more sophisticated with respect to race
than with respect to other demographic data, provides substantial evidence that it was
race that led to the neglect of traditional districting criteria...”

As noted previously, when the U.S. Department of Justice conducts a Section 5 preclearance review it
requires that a submitting authority provide political data supporting a plan.”? Registration and
performance data must be used under Section 2 of the Voting Rights Act to determine whether
geographically compact minority groups are politically cohesive, and also to determine whether the
majority population votes as a block to defeat the minority's candidate of choice. That data is equally
essential to prove the validity of any electoral changes under Section 5 of the Voting Rights Act, ™

If Florida were to attempt to craft districts in areas of significant minority population without such data
(or in any of the five Section 5 counties), the districts would be legally suspect and would probably

invite litigation.
Traditional Redistricting Principles

There are seven general policies or goals that have been most frequently recognized by the courts as
“traditional districting principles.” If a state uses these principles as the primary basis for creating a
district, with race factoring in simply as a consideration, then the redistricting plan will not be subject to
strict scrutiny. If race is a predominant factor, particularly for a district that is oddly shaped, then the
state will be subject to strict scrutiny and therefore must show that the district was narrowly tailored to
serve a compelling state interest.”

Since 1993, the seven most common judicially recognized “traditional districting principles” are:’®

Compactness;

Contiguity;

Preservation of counties and other political subdivisions;
Preservation of communities of interest;

Preservation of cores of prior districts;

Protection of incumbents; and

Compliance with Section 2 of the Voting Rights Act

The meaning of “compactness” can vary significantly, depending on the type of redistricting-related
analysis in which the court is involved.” Primarily, courts have used compactness to assess whether

% Bush v. Vera, 517 U.S. 977-979 (1996).
™ pifler v. Johnson, 515 U.S. 921 (1995).

™ Georgia v. Ashcroft, 539 U.S. 461, 487-88 (2003); Thornburg v. Gingles, 478 U.S. 30, 36-37, 48-49 (1986).

258 US.C. § 51.27(q) & 51.28(a)(1).

7 Georgia v. Ashcroft, 539 U.S. 461, 487-88 (2003); Thornburg v. Gingles, 478 U.S. 30, 36-37, 48-49 (1986).

™ Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 105-114.

78 Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 105-106.

78 Redistricting Law 2010. National Conference of State Legislators. November 2009. Pages 109-112.
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some form of racial or political gerrymandering exists. That said, it is important to remember that
gerrymandering could conversely be the necessary component of a district or plan that attempts to
eliminate the dilution of the minority vote. Therefore, compactness is not by itself a dispositive factor.

“There are three generally accepted statistical measures of compactness, as noted in Karcher: the total
perimeter test, the Reock test, and the Schwartzberg test.””” However, courts have also found that
“compactness does not refer to geometric shapes but to the ability of citizens to relate to each other
and their representatives and to the ability of representatives to relate effectively to their constituency.
Further it speaks to relationships that are faciiitated by shared interests and by membership in a
political community including a county or a city.””® In a Voting Rights context, compactness “refers to
the compactness of the minority population, not to the compactness of the contest district"™ as a whole.

Overall, compactness is a functional factor in reviewing plans and districts. Albeit, compactness is not
regarded as a trumping provision against the carrying out of other rationally formed districting
decisions. ® Additionally, interpretations of compactness require considerations of more than just
geography. For example, the “interpretation of the Gingles compactness requirement has been termed
‘cultural compactness’ by some, because it suggests more than geographical compactness.”! In a
vote dilution context, “While no precise rule has emerged governing § 2 compactness, the inquiry
should take into account traditional districting principles such as maintaining communities of interest

and traditional boundaries. "

Moreover, it should be noted that in the context of geography, states use a number of geographical
units to define the contours of their districting maps. The most common form of geography utilized is
Census Blocks, foliowed by Voter Tabulation Districts. Several states also utilize designations such as
Counties, Towns, Political Subdivisions, Precincts, and Wards. For the current districts maps, Florida
used Counties, Census Tracts, Block Groups and Census Blocks, more geographical criteria than any

other state.®

Along the lines of other race-neutral traditional redistricting principles, in Wise v. Lipscomb, the Court
noted “that preserving the cores of prior districts” was a legitimate goal in redistricting.®* In Georgia v.
Ashcroft, the United States Supreme Court recognized that the positions of legislative power, influence,
and leadership achieved by representatives elected from majority-minority districts are one valid
measure of the minority population’s opportunity to participate in the political process. 3 The Court
noted that, “Indeed, in a representative democracy, the very purpose of voting is to delegate to chosen
representatives the power to make and pass laws. The ability to exert more control over that process is
at the core of exercising political power. A lawmaker with more legislative influence has more potential

to set the agenda...”®®
Equal Protection — Partisan Gerrymandering

“Partisan (or political) gerrymandering is the drawing of electoral district fines in a manner that
intentionally discriminates against a political party. Courts recognize that politics is an inherent part of
any redistricting plan. The question is how much partisan gerrymandering is toa much, so that it denies
a citizen the equal protection of the laws in violation of the 14th Amendment.”®

7 Redistricting Law 2010. National Conference of State Legislators. November 2008. Page 109.
8 pewitt v. Wilson, 856 Federal Supplement 1409, 1414 (E.D. California 1994).

- | eague of United Latin American Citizens (LULAC) v. Perry, 548 U.S. 26 (2006).

8 archer v. Daggett, 462 U.S. 725, 756 (1983).

8 pedistricting Law 2010. National Conference of State Legistators. November 2009. Page 111.

82 | eague of United Latin American Citizens (LULAC) v. Perry, 548 U.S. 27 (2006).

8 Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 49.

8 \vise v. Lipscomb, 437 U.S. 535 (1978).

% Georgia v. Asheroft, 539 U.S. 461 (2003).

88 Georgia v. Ashcroft, 539 U.S. 461 (2003).

& Redistricting Law 2010. National Conference of State Legislators. November 2009. Page 115.
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In Davis v. Bandemer, the Court held that an allegation of partisan gerrymandering presents a
justiciable equal protection claim.®® It declined to articulate a standard, but a plurality concluded that a
violation “occurs only when the electoral system is arranged in a manner that will consistently degrade
a voter's or a group of voters’ influence on the political process as a whole.”®®

Eighteen years later, no congressional or state legislative redistricting plan had been invalidated on
partisan gerrymandering grounds. Thus, in Vieth vs. Jubellrer, four Justices explained that "no judicially
discernable and manageable standards for adjudicating political gerrymandering claims have emerged”
and concluded as a result that such claims “are nonjusticiable and... Bandemer was wrongly decided.”®°

Furthermore, the Vieth Court rejected a standard that is "based on disceming ‘fairness’ from a totality of
the circumstances...as unmanageable in that the plurality could conceive of “fair” districting plans that
would include all of the alleged flaws inherent in the” very plan that the Court was rejecting in Vieth."!

More recently, in League of United Latin American Citizens v. Perry, the Court declined to “revisit the
justiciability holding” but found that the plaintiffs failed to provide a “workable test for judging partisan
gerrymanders.” However, the case did not foreclose the possibility that such a test might be
discovered.®? Furthermore, Davis v. Bandemer does still offer helpful guidance of the Court's apinion

on the subject, noting that:

“The mere fact that an apportionment scheme makes it more difficult for a particular
group in a particular district to elect representatives of its choice does not render that
scheme unconstitutional. A group's electoral power is not unconstitutionally diminished
by the fact that an apportionment scheme makes winning elections more difficult, and a
failure of proportional representation alone does not constitute impermissible
discrimination under the Equal Protection Clause. As with individual districts, where
unconstitutional vote dilution is alleged in the form of statewide political gerrymandering,
as here, the mere lack of proportional representation wiil not be sufficient to prove
unconstitutional disctimination. Without specific supporting evidence, a court cannot
presume in such a case that those who are elected will disregard the disproportionally
underrepresented group. Rather, unconstitutional discrimination occurs only when the
electoral system is arranged in a manner that will consistently degrade a voter's or a
group of voters' influence on the political process as a whole.”®

FairDistrictsFlorida.org

Two citizen initiatives, related to redistricting, have already secured placement on the 2010 General
Election ballot. Amendments 5 and 6, often referred to as the FairDistrictsFlorida.org amendments,
seek to add standards for state legislative and congressional redistricting to the Florida Constitution.
Most of the standards contained within Amendments 5 and 6 are not currently referenced in the Florida
Constitution, although there is some overlap with the current requirements in Article lil, Section 16 for
legislative apportionment. Amendments 5 and 6 would create sections 20 and 21 in Article lll of the

Florida Constitution.

“The FairDistrictsFlorida.org is the official sponsor of this proposed constitutional amendment.
FairDistrictsFlorida.org is a registered political committee ‘working to reform the way the state draws
Legislative and Congressional district lines by establishing constifutionally mandated fairness
standards.”® “The sponsor proposes that the amendment will establish fairness standards for use in
creating legislative district boundaries; protecting minority voting rights; prohibiting district lines that

8 navis v. Bandemer, 478 U.S. 109 (1986).

8 navis v. Bandemer, 478 U.S. 132 (1986).

% \sioth vs. Jubelirer, 541 U.S. 267, 281 (2004)

' Vieth vs. Jubelirer, 541 U.S. 267, 291 (2004)

%2 | eaque of United Latin American Cifizens v. Perry, 548 U.S. 399, 414 (2006).

3 pavis v. Bandemer, 478 U.S. 109, 132 (1986).

84 Complete Financial Information Sheet. Financial Impact Estimating Conference. Standards for Legislature to Follow in
Congressional Redlstricting, #07-15, and Standards for Legislature to Follow in Legislative Redistricting, #07-16.
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favor or disfavor any incumbent or political party; requiring that districts are compact; and requiﬁng that
existing political and geographical boundaries be used.”

While Amendment 5 relates to state legislative redistricting, and Amendment 6 relates to congressional
redistricting, the standards contained within both are substantively identical. In subsection (1) of the
amendments, there is a prohibition against any apportionment plan or individual district from being
drawn with the intent to favor or disfavor a political party or incumbent. The amendments prohibit any
district from being drawn with the intent or resuit of denying racial and language minorities the equal
opportunity to participate in the political process or diminishing their ability to elect candidates of their
choice.

According to Amendments 5 and 6, districts shall consist of contiguous territory. This requirement is
similar to the current language in Article ill, Section 16(a) of the Florida Constitution. However,
Amendments 5 and 6 do not make any reference to the additional language in Article lil, Section 16(a),
regarding districts overlappmg or being identical in territory (often referred to as "multi-member

districts”).

In subsection (2), Amendments 5 and 6 further require that districts shall be compact, districts shall be
as nearly equal in population as practicable, and districts shall utilize existing political and geographic
boundaries where feasible. However, compliance with these standards is not required if they are in
conflict with the standards in subsection (1) or federal faw.

In subsection (3), Amendments 5 and 6 clarify that the standards within each subsection are not to be
read as though they were establishing any priority of one standard over another within each subsection.

The ballot summary for Amendment 5 [and Amendment 6] states:

“Legislative [Congressional] districts or districting plans may not be drawn to favor or
disfavor an incumbent or political party. Districts shall not be drawn to deny racial or
language minorities the equal opportunity to participate in the political process and elect
representatives of their choice. Districts must be contiguous. Uniess otherwise required,
districts must be compact, as equal in population as feasible, and where feasible must
make use of existing city, county and geographical boundaries.”

On January 29, 2009, the Florida Supreme Court approved the ballot summaries for the 2010 General
Election ballot.® The Court wrote, “We conclude that the proposed amendments comply with the
single-subject requirement of article XI, section 3 of the Florida Constitution, and that the ballot titles
and summaries comply with section 101.161(1), Florida Statutes (2008)."

In that ruling the Court noted, “The proposed amendments do not alter the functions of the judiciary.
They merely change the standard for review to be applied when either the attorney general seeks a
‘declaratory judgment” with regard to the validity of a legislative apportionment, or a redistricting plan is
challenged.”

Furthermore, the Court concluded:

e “There is no basis that the judiciary will reject any redistricting plan that the Legislature adopts for
failure to comply with the guidelines. We must assume that the Legislature will comply with the law
at the time an apportionment plan is adopted.”

e ‘It can logically be presumed that if the Legislature fails to comply with the Constitution and foliow
the applicable standards, the entity responsible for redrawing the boundaries must also comply with
these standards.”

% Advisory Opinion to Attorney General re Standards for Establish Legislative District Boundaries, 2 So. 3d 175, 191 (Fla 2009).
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¢ “Rather, under the proposals, the judiciary maintains the same role as it has always possessed—to
only review apportionment plans for compliance with state and federal constitutional requirements
and to adjudicate challenges to redistricting plans. The proposed amendments do not shift in any
way the authority of the Legislature to draw legislative and congressional districts to the judicial

branch.”

The financial impact statement on the ballot will read, “The fiscal impact cannot be determined
precisely. State government and state courts may incur additional costs if litigation increases beyond
the number or complexity of cases which would have occurred in the amendment's absence.”®

The FairDistrictsFlorida.org amendments do increase the number of state constitutional requirements
for the Court to consider, and the amendments increase the number of standards by which an
apportionment plan can be challenged. According to the Financial Impact Estimating Conference, ‘the
proposed amendment(s) may result in increased costs based on the following”:

e “The State may incur additional legal costs to litigate the redistricting plans developed under the
proposed constitutional standards. Since the amendment(s) increases the number of factors that
could be litigated, the districting initiative may expand the scope and complexity of litigation to
determine the validity of each new apportionment plan.” Such legal costs are indeterminate.

o “The Department of Legal Affairs concurs that there may be increased litigation costs, and that they
may experience increased costs if they are asked to litigate these actions.”

e “The Office of the State Courts Administrator believes there will be an impact at the trial court and
appellate level. They assume that litigation will increase. The amount of increased litigation is
unknown and the estimated impact on the trial court, the judicial workload, and the appellate
workload is indeterminate.”

¢ “The amendment does not substantially aiter the current responsibilities or costs of the Department
of State, the supervisors of elections, or local governments.”

¢ “Any additional cost to the Legislature to develop the plans is indeterminate.”

On November 6, 2009, Congresspersons Corrine Brown (FL-3) and Mario Diaz-Balart (FL-25) sent
correspondence to the House Select Policy Council on Strategic & Economic Planning, asking
questions about the impact of the initiative petitions proposed by FairDistrictsFlorida.Org. In this
correspondence, the congresspersons raised several significant legal issues, stating:

“These questions seek an explanation for the Amendments, which in our initial review
appear internally contradictory and to violate several constitutional and statutory
provisions, especially the protections of the 14" and 15" Amendments to the United
States Constitution and the Voting Rights Act, as amended. We are particularly
concerned that passage of these amendments would result — however unintentionally —
in a significant dilution of the voting rights of the African-Americans and Hispanics as
well as significant loss in a number of representatives elected from those

communities.”’

The letter asked 18 questions including whether the several standards in the petitions can be
reconciled and applied practically and legally in the Redistricting process. The 18 questions can be
generally summarized into four separate areas of analysis:

% Financial Impact Statement. Financial Impact Estimating Conference. Standards for Legislature to Follow in Congressional
Redistricting, #07-15, and Standards for Legislature to Follow in Legislative Redistricting, #07-16.

97 1 otter from Congresswoman Corrine Brown and Congressman Mario Diaz-Balart to Chairman Dean Cannon. November 6, 2009.
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Impact of the U.S. Supreme Court case of Bartlett v. Strickland, and how the terms of these
initiatives may affect the ability and discretion of the Legislature to create minority access or
“crossover” districts;*®

. Questgcgns raised regarding the relationship between incumbency protection and minority voting '
rights;

o Use of political data which is necessary to comply with federal law, and how the use of this data
itself may give rise to litigation;'*® and

e The legality or constitutionality of the petitions.'”

Overall, the congresspersons asserted that FairDistrictsFlorida.org's proposed standards lack
definition, lacked a clear method for reconciling inconsistencies, and could ditute minority access seats.

Effects of the Proposed Joint Resolution

The proposed joint resolution would create a new Section 20 to Article |l of the Florida Constitution.
The new section would add state constitutional standards for establishing legislative and congressional
district boundaries. The ballot summary is identical to the actual proposed joint resolution, and reads

as follows:

“In establishing congressional and legislative district boundaries or pians, the state shall
apply federal requirements and balance and implement the standards in this constitution.
The state shail take into consideration the ability of racial and language minorities to
participate in the political process and elect candidates of their choice, and communities
of interest may be respected and promoted, both without subordination to any other
provision of this article. Districts and plans are valid if the balancing and implementation
of standards is rationally related to the standards contained in this constitution and is
consistent with federal law.”

District Boundary Lines: The proposed joint resolution would add new state constitutional standards for
state legislative redistricting.  Furthermore, the proposed joint resolution would create state
constitutional standards for congressional districting. The proposed joint resolution does not apply the
already existing state standards for state legislative redistricting to the process of congressional

redistricting.

State_and Federal Redistricting Requirements: The state shall apply federal requirements for state
legislative and congressional redistricting, and balance the standards for state legislative and
congressional redistricting contained in the Florida Constitution. In effect, this balancing requirement
acknowledges an already existing body of case law, and requires the state to incorporate those
standards in how it is that the state reads the state and congressional redistricting standards in the

Florida Constitution.

Racial and Language Minorities: In state legisiative and congressional redistricting, the state shall take
into consideration the ability of racial and language minorities to participate in the political process and
elect candidates of their choice, without being subordinated to any other provision in Article 1l of the
Florida Constitution. This portion of the proposed joint resolution establishes the discretion of the state,
in state law, to create and maintain districts that enable the ability of racial and language minorities to
participate in the political process and elect candidates of their choice, without other standards in Article
Il of the Florida Constitution being read as restrictions upon or prerequisites to the exercise of such

discretion.

:g .
1oold'
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Currently, only federal law addresses the ability of racial and fanguage minorities to participate in the
political process and elect candidates of their choice. In effect, the proposed joint resolution maintains
the discretion of the state to establish and maintain minority districts, and ensures that other
redistricting standards in Article lil do not limit or prohibit the state’s discretion to establish and maintain

minority districts.

Communities of Interest: In state legislative and congressional redistricting, the state may respect and
promote communities of interest, without being subordinated to any other provision in Article Il of the
Florida Constitution. This portion of the proposed joint resolution establishes the discretion of the state,
in state law, to create and maintain districts that respect and promote communities of interest, without
other standards in Article 11l of the Florida Constitution being read as restrictions upon or prerequisites
to the exercise of such discretion.

Currently, only case law addresses communities of interest. In effect, the proposed joint resolution
maintains the discretion of the state to respect and promote communities of interest, and ensures that
other redistricting standards in Article ll} do not limit or prohibit the state’s discretion to create districts

that respect and promote communities of interest.

Communities of interest in Florida's current state legislative and congressional district maps include,
but are not limited to: cultural communities, agricultural communities, economic development
communities, coastal communities, environmental communities, Caribbean-American communities,
urban communities, rural communities, historically underserved communities, minority communities,
ethnic communities, retirement communities, etc. '

Validity of Districts and Plans: State legislative and congressional districting plans and individual
districts are considered to be valid, provided that the balancing and implementation of state legisiative
and congressional redistricting standards is both rationally related to the standards for state legislative
and congressional redistricting contained in the Florida Constitution, and is consistent with federal law

for state legislative and congressional redistricting.

Racial and Language Minorities

Concerns have been expressed that the FairDistrictsFlorida.org initiatives do not articulate their
relationship to the federal Voting Rights Act, and therefore could result in a regression of minority
representation.'®® Additionally, while federal law regarding redistricting has become relatively settled in
the past decade, there is a lack of precedent to guide both the Courts and the Legislature in complying
with the arrangement of standards in FairDistrictsFlorida.org’s initiatives. Depending on how it is that
the FairDistrictsFlorida.org initiatives are interpreted, the results could range from a reduction in
minority access seats to equal protection concerns.

For example, Bartlett v. Strickland, was decided March 9, 2009, after the FairDistrictsFiorida.org
initiative petitions were crafted, and after the Florida Supreme Court completed its review of the
petitions’ ballot summary in January, 2009. In Bartlett v. Strickland, the State of North Carolina had a
provision in its Constitution prohibiting dividing counties when drawing the State’s legisiative districts,
which was known as the “Whole-County Provision.” The "Whole-County Provision” in the North
Carolina Constitution is somewhat analogous to the provisions in FairDistrictsFlorida.org’s initiatives
requiring compact districts, and use of existing political and geographical boundaries.

The U.S. Supreme Court held in favor of the "Whole-County Provision,” and ruled against the creation
of a minority “crossover” district that had violated the provision. According to the Court, Section 2 of the
VRA allows States to choose their own methods of compliance with the VRA, and compliance may
include the creation of crossover districts, where no other prohibition exists in the State’s law. The only
districts that could violate such a prohibition in State law would be majority-minority districts.

'°2 Brown, Congresswoman Corrine and Congressman Marlo Diaz-Balart. Select Policy Courncil on Strategic & Economic Planning Part

2 of 2. http://www.myfloridahouse.gov/Sections/PodCasts/PodCasts.aspx. January 11, 2010.
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Subsection (2) of the FairDistrictsFlorida.org initiatives does preempt the requirements (compactness,
contiguity, equal population, political and geographical boundary lines) in that subsection if they are in
conflict with federal law or the requirements (incumbency, political parties, and equal participation for
minorities) in Subsection (1). - However, if federal law is interpreted to be discretionary in this matter,
and the state law is interpreted to reflect federal law, the other standards in the initiatives could never
be in conflict with a purely discretionary matter. Therefore, if FairDistrictsFlorida.org’s provisions were
interpreted to be a recapitulation of the federal Voting Rights Act, and if the Voting Rights Act does not
compel the creation of minority access seats, where the minority group is less than 50 percent of the
voting age population, the FairDistrictsFlorida.org’s initiatives may create prohibitions to the
Legislature’s discretion in maintaining and creating minority access seats.

Conversely, if FairDistrictsFlorida.org’s initiatives were interpreted to exceed the VRA, and allow for the
creation of irregularly shaped districts under Section 1 only for racial factors, the such districts may run
afoul of the Equal Protection Clause of the United States Constitution.

Additionally, one other possible view of the initiatives is that they would create .a Section 5 standard
with statewide application. If the initiatives create a permanent Section 5§ standard which would apply
to every individual district drawn in all 67 Florida counties, regardless of evidence of prior or present
discrimination, there would be significant fegal concerns. Federal case law holds that race-based
provisions of law must be of last resort, remedial in nature, and narrowly tailored. Therefore, as written,
the initiatives invite equal protection challenges and furthermore a volume of litigation which no state

has experienced.

In public statements that addressed the relationship between the initiatives and the VRA,
FairDistrictsFlorida.org provided three perspectives on the language.

1. “While minority voting rights are presently guaranteed by federal statute, the new standards will
enshrine them in the Florida Constitution and they will be difficult to repeal. These standards will
not change current law but they will ensure that the law is permanent in Florida,”'*

2. “Compactness and utilization of local boundaries only come into play to the extent that they can
without conflicting with the protection of minority voters.” ' “If it is a race district, if it is a racial or
language minority district it is going to be a very different calculus than it is going to be if it is a — if it
is a non minority district.” '® “So first you have to have the minority districts drawn. Once you have
those districts drawn you go ahead and you make the other districts to the extent that you can,
compact and utilizing existing boundaries.”'*®

3. "The language says that districts cannot be drawn or plans cannot be drawn to diminish the ability
of minority voters to elect representatives of their choice. That is not presently part of the Voting
Rights Act, except to the extent that it might be somewhat similar to what is in Section V."'%

The proposed joint resolution addresses these concerns in two different ways. First, the state shall
take into consideration the ability of racial and language minorities to participate in the political process
and elect candidates of their choice, without being subordinated to any other provision in Article Il of
the Florida Constitution. Reflecting back on Bartlett v. Strickland, this proposed joint resolution
prohibits other standards in Article Il from being read as a prohibition against the creation of crossover

districts.

Second, the proposed joint resolution requires that districts and plans be drawn in a manner that
balanced and implements the standards in the Florida Constitution in a rational manner and in a

103 Mills, Jon. How will the FairDistrictsFlorida.org Amendments Work? March, 2009.

104 Eraidin, Ellen. Select Policy Council on Strategic & Economic Planning & Senate Reapportionment. Meeting Transcript. February
11, 2010.
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manner that is consistent with federal law. In effect, the Legislature is required the rationally balance
the plain reading of Florida Constitution with the U.S. Constitution and the federal Voting Rights Act.

As it pertains to the ability of racial and language minorities to participate in the ‘political process and
elect candidates of their choice, because the standards contained in this amendment are not
subordinate to any other provision of Article Ill, they would be of at least equal dignity with the
standards contained in Subsection (1) of the FairDistrictsFlorida.org amendments, and would be
superior to the standards contained in Subsection (2) of the FairDistrictsFlorida.org amendments.

Communities of Interest

Communities of interest are a well-recognized traditional redistricting principle in case law. Florida's
current district maps include a number of districts that encompass communities with common priorities
and interest, including agricultural communities of interest, coastal communities of interest, economic

communities of interest, etc.

However, without explicit instruction, a compactness standard would not necessarily be interpreted to
incorporate such communities. For instance, low income communities and historically underserved
communities are frequently isolated in urban centers, and thereby not always immediately connected to
communities with similar interest. Yet such communities may be well served if aligned together, in the
same district, as this would increase the likelihood that the elected representatives of the district were
mindful of the economic and historical needs of the district.'® Furthermore, maintaining communities of
interest can help maintain the core of existing districts, and thereby reduce voter confusion.'®

The FairDistrictsFlorida.org initiatives are silent in regards to “traditional redistricting principles.”
Because they have no mention in the language of the initiatives, aesthetic issues such as compactness
and maintaining political boundaries would likely supersede the interest of maintaining communities of
interest. Therefore, under the plain reading of the language of the initiatives, legisiative. discretion to
respect communities of interest may be efiminated, or at least constrained. For example, Florida's 25"
Congressional District contains one of the most significant environmental communities of interest in the
world, yet otherwise the boundaries of the district would be difficult to maintain under a purely
mathematical or geometrical application of a compactness standard. '

The proposed joint resolution addresses these concerns in a similar manner to those regarding minority
districts. First, communities of interest are expressed in the language as a standard that may be
respected and promoted. Second, communities of interest may not be subordinated to any other
provision in Article Il of the Florida Constitution, giving communities of interest an equal footing with
other state redistricting standards.

As it pertains to communities of interest, because the standards contained in this amendment are not
subordinate to any other provision of Article I, they would be of at least equal dignity with the
- standards contained in Subsection (1) of the FairDistrictsFlorida.org amendments, and would be
superior to the standards contained in Subsection (2) of the FairDistrictsFlorida.org amendments.

Balancing

The Florida Supreme Court presumes the constitutionality of legislative action. “[E]very reasonable
doubt must be indulged in favor of the act. If it can be rationally interpreted to harmonize with the
Constitution, it is the duty of the Court to adopt that construction and sustain the act.”''’ Also, in the
specific context of determining compliance with redistricting standards in the state constitution, the
court has held that the legislature's enactment is presumed constitutional. Specifically:

"% Brown, Congresswoman Corrine and Congressman Mario Diaz-Balart. Select Policy Council on Strategic & Economic Planning Part

120 gf 2. http//www.myfloridahouse.gov/Sections/PodCasts/PodCasts.aspx. January 11, 2010.
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"Also in contention in various comments and at oral argument is the presumptive validity
of the joint resolution of apportionment and the amount of deference this Court gives to
the joint resolution of apportionment. The opponents generally argue that the
Legislature's joint resolution of apportionment is not presumptively valid like a statute
because the joint resolution is not subject to gubernatorial veto. Our 1972 opinion
addressed this issue. See In re Apportionment Law, 263 So. 2d at 805-6. To clarify this
issue, consistent with the discussion in the 1972 case, we hold that the joint resolution of
apportionment identified in article I, section 16, Florida Constitution, upon passage is
presumptively valid.""""

However, without providing much instruction, the intent provisions in the FairDistrictsFlorida.org
initiatives—regarding incumbency, political parties, and equal participation for minorities—could be read
to create standards for challenging or reviewing redistricting plans or districts. Proponents of
FairDistrictsFlorida.org suggested that the intent standards were meant to make discoverable and
scrutinize the use of political data in redistricting."'? Furthermore, the intent standards are divined by
the public and private statements of the legislators themselves. '

Conversely, Ellen Freidin provided some insight that would suggest FairDistrictsFlorida.org’s initiatives
were not intending to excessively increase public review and judicial scrutiny if districts and plans were
established through reasonable processes that accounted for all the applicable standards. According
to Ellen Freidin, “The answer is that in order to draw these maps you must have not only data, but you
must have census information. You must have voting data, you must have census information, you
must have geographical information and you have aiso got to have a balancing by a legislative body of
all of the criteria.” '™ “Well, | think that the very principal of districting and the way it has always been
done in the past is to do it after public comment and with collegial collabaration among the

members.”"®

The proposed joint resolution incorporates these statements and the historical position of the Florida
Supreme Court in two statements. First, “In establishing congressional and legislative district
boundaries or plans, the state shall apply federal requirements and balance and implement the
standards in this constitution.” In effect, this balancing requirement acknowledges an already existing
body of case law, and requires the state to incorporate those standards in how it is that the state reads
the state and congressional redistricting standards in the Florida Constitution.

Second, “Districts and plans are valid if the balancing and implementation of standards is rationally
related to the standards contained in this constitution and is consistent with federal law. State
legislative and congressional districting plans and individual districts are considered to be valid,
provided that the balancing and implementation of state legislative and congressional redistricting
standards is both rationally related to the standards for state legislative and congressional redistricting
contained in the Florida Constitution, and is consistent with federal law for state legislative and

congressional redistricting.
Requirements for Joint Resolutions by the Florida Legislature

e According to Article XI, Section 1, of the Florida Constitution, “Amendment of a section or revision
of one or more articles, or the whole, of this constitution may be proposed by joint resolution agreed
to by three-fifths of the membership of each house of the legislature.”

e According to Article XI, Section 5(a), of the Florida Constitution, “A proposed amendment to or
revision of this constitution, or any part of it, shall be submitted to the electors at the next general
election held more than ninety days after the joint resolution or report of revision commission,

" In re Constitutionafity of House Joint Resolution 1987, 817 So. 2d 819, 825 (Fla. 2002)

"2 Milts, Jon. How will the FairDistrictsFlorida.org Amendments Work? March, 2009.

3 Freidin, Ellen. Select Policy Council on Strategic & Economic Planning & Senate Reapportionment. Meeting Transcript. February
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constitutional convention or taxation and budget reform commission proposing it is filed with the
custodian of state records...”

According to Article Xi, Section 5(d), of the Florida Constitution, “Once in the tenth week, and once
in the sixth week immediately preceding the week in which the election is held, the proposed
amendment or revision, with notice of the date of election at which it will be submitted to the
electors, shall be published in one newspaper of general circulation in each county in which a
newspaper is published.”

According to Article XI, Section 5(e), of the Florida Constitution, “Unless otherwise specifically
provided for elsewhere in this constitution, if the proposed amendment or revision is approved by
vote of at least sixty percent of the electors voting on the measure, it shall be effective as an
amendment to or revision of the constitution of the state on the first Tuesday after the first Monday
in January following the election, or on such other date as may be specified in the amendment or

revision.

According to Section 101.161(1), Florida Statutes, “Whenever a constitutional amendment or other
public measure is submitted to the vote of the people, the substance of such amendment or other
public measure shall be printed in clear and unambiguous language.” The substance of the
amendment shall be embodied in the ballot summary of the measure. Ballot language for
amendments proposed by joint resolution is not restricted by the 75 word standard that applies to
other forms of constitutional amendments. In addition, joint resolutions are not required to provide
a separate financial impact statement. “The ballot title shall consist of a caption, not exceedmg 156
words in length, by which the measure is commonly referred to or spoken of.”

According to Section 101.161(2), Florida Statutes, the Department of State is responsible for
furnishing each proposed constitutional amendment with a place on the ballot and corresponding
number. “The Department of State shall furnish the designating number, the ballot title, and the
substance of each amendment to the supervisor of elections of each county in which such
amendment is to be voted on.”

SECTION DIRECTORY:
Not Applicable.

ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1.

Revenues:

None.

Expenditures:
Non-recurring FY 2010-2011

The Department of State, Division of Elections would estimates the cost of this proposed
amendment to the state constitution, to be considered on the November 2, 2010 General Eiection
ballot, to be approximately $9,089.28 in non-recurring General Revenue for publication costs.

Each constitutional amendment is required to be published in a newspaper of general circulation in
each county, once in the sixth week and once in the tenth week preceding the general election.
Costs for advertising vary depending upon the length of the amendment. According to the
Department of State, Division of Elections, the average cost of publishing a constitutional
amendment is $94.68 per word. The word count for the proposed joint resolution is 96 words X

$94.68 = $9,089.28.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
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1. Revenues:
None.

2. Expenditures:
Supervisors of Election would be required to include the ballot summary proposed amendment on

printed ballots.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:
None.

Il. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The joint resolution does not appear to require counties or municipalities to spend funds or take any
action requiring the expenditure of funds; reduce the authority that municipalities or counties have to
raise revenue in the aggregate; or reduce the percentage of a state tax shared with counties or

municipalities.

2. Other:
Article X1, Section 1 of the Florida Constitution authorizes the Legislature to propose amendments to
the State Constitution by joint resolution approved by three-fifths of the elected membership of each
house. If agreed to by the Legislature, the amendment must be placed before the electorate at the
next general election held after the proposal has been filed with the Secretary of State's office or at a
special election held for that purpose. The resolution would be submitted to the voters at the 2010
General Election and must be approved by at least 60 percent of the voters voting on the measure.
B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,
V.
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

Case No. 2010-CA-1803

FLORIDA HOUSE OF REPRESENTATIVES’ MOTION
FOR SUMMARY JUDGMENT AND RESPONSE _
TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Pursuant to Florida Rule of Civil Procedure 1.510(b), Intervening Defendant, the

Florida House of Representatives, moves for summary judgment and requests that the Court

deny Plaintiffs’ Motion for Summary Judgment, dated June 11, 2009.

Introduction
Plaintiffs’ sole claim is that the ballot summary for Amendment 7 is misleading. But
the summary is substantially identical to the actual language of the proposed amendment, and,
not surprisingly, the Florida Supreme Court has routinely upheid ballot summariés that closely

track the language of a briefly worded amendment.
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Plaintiffs base their attack on a fundamental mischaracterization of Amendment 7.
Plaintiffs argue that Amendment 7 “nullifies” or “eliminates™ all redistricting standards in the
Florida Constitution, clearing a path for the unfettered exercise of legislative discretion. Not one
word suggests that Amendment 7 tears up, root and branch, all existing or future redistricting
standards. In fact, the exact opposite is true. Amendment 7 expressly commands the Legislature
to implement all redistricting standards—and to balance them in a rational way.

Background

Since 1968, the Florida Constitution has imposed two fundamental requirements on the
creation of state legislative districts. The first relates to the number of districts. Senate districts
must number between 30 and 40, and Representative districts must number between 80 and 120.
Art, III, § 16(a), Fla. Const. The second requires that districts consist of contiguous territory. Iclz’.
In other words, all territory within each district must be in actual, physical contact. In re Senate
Joint Resolution 2G, Special Apportionment Session 1992, 597 So. 2d 276, 279 (Fla. 1992).

As required by the Constitution, the Florida Supreme Court conducts automatic reviews
of state legislative redistricting plans to verify their compliance with the contiguity requirement,
and with the Federal Constitution’s “one person, one vote” requirement of population cquality.
Art. 111, § 16(c), Fla. Const.; In re Constitutionality of House Joint Resolution. 1987, 817 So. 2d
819, 824 (Fla. 2002). Because these requirements are clear, absolute, and objective, the Court’s
evaluation consists of a simple, facial review of the redistricting map and data. d. at 824-25.

In January 2010, the Florida Department of State certified two proposed constitutional
amendments for placement on the 2010 general election ballot. These proposed amendments,

sponsored and promoted through the initiative process by a political committee, and designated
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Amendment 5 (state legislative districts) and Amendment 6 (congressional districts), would add
new, complex, and fact-intensive redistricting requirements to the Florida Constitution.
Amendments 5 and 6 would require all districts (once certain minimum protections for
minority voters were satisfied) to be “compact” and, wherever “feasible,” to follow political and
geographical boundaries—regardless of their effect on minority communities that do not benefit
from the minimum protections of Amendments 5 and 6. The same rigid requirements threaten to
divide communities of interest, such as coastal and agricultural communities, whose preservation
has long been recognized as a legitimate objective, Miller v. Johnson, 515 U.S. 900, 916 (1995).
The Legislature proposed Amendment 7 to enable voters to mitigate the unintended
consequences of such rigid mandates for racial minorities and communities of common interest.
At its outset, Amendment 7 commands the Legislature to “balance and implement” all standards
in the State Constitution. It empowers the Legislature, in the balancing process, to advance the
rights of minorities and preserve communities of interest, and provides that these interests must
be balanced alongside—not subordinated to—the other constitutional standards. This balancing
of race-neutral redistricting principles (such as communities of common interest) is essential to
the advancement of minoriﬁes because districts motivated predominantly by race violate Equal
Protection. Id. Finally, Amendment 7 directs courts to uphold redistricting plans if they comply
with federal law and rationally balance and implement all standards in the Florida Constitution.

Memorandum of Law

The Legislature is vested with constitutional authority to propose amendments to the
Florida Constitution upon approval of three-fifths of each chamber. Art. X1, § 1, Fla. Const.

Any such proposal is then submitted to the people for approval. Art. X1, § 5(a), Fla. Const.

#225185Vv3 3



1. Standard of Review.

A proposed constitutional amendment must be accompanied by a title and summary.

§ 101.161(1), Fla. Stat. (2009). The title and suﬁnnary, which alone appear on the ballot, must
be clear and unambiguous. Id. Ballot language is clear and unambiguous if it fairly describes
the chief purpose of the amendment and does not mislead. Adv; Opinion to the Att’y Gen. re Fla.
Marriage Protection Amendment, 926 So. 2d 1229, 1236 (Fla. 2006). The ballot summary must
“accurately describe the scope of the text of the amendment.” Adv. Opinion to the Ait’y Gen. re
the Med. Liability Claimant’s Comp. Amendment, 880 So. 2d 675, 679 (Fla. 2004).

The Court’s role in review of amendments proposed by the Legislature is especially
limited. “The legislature which approved and submitted the proposed amendment took the same
oath to protect and defend the Constitution that we did and our first duty is to uphold their action
if there is any reasonable theory under which it can be done.” Smathers v. Smith, 338 So. 2d
825, 826-27 (Fla. 1976) (quoting Gray v. Golden, 89 So. 2d 785, 790 (Fla. 1956)). “This is the
first rule we are required to observe when considering acts of the legislature and it is even more
impelling when considering a proiaosed constitutional amendment . ...” Id. at 827.

IL. Because the Summary Is Substantially Identical to the Amendment Text, It Clearly
and Unambiguously Describes the Proposed Amendment.

As a matter of law (and plain common sense), a ballot summary that is identical in
all material respects to the amendment language is clear and unambiguous. Plaintiffs’ effort to
find deception in a summary that faithfully echoes the language of the proposed amendment
ignores common sense. Worse, it disregards recent, binding Florida Supreme Court precedent.
The ballot summary attacked as misleading is a nearly verbatim restatement of the

amendment language. In fact, the only discrepancies between the text and summary actually
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enhance the clarity of the summary. These editorial changes—the only changes—are depicted in
the following strikethrough comparison of the amendment text and summary:!

In establishing congressional and legislative district boundaries or plans, the state
shall apply federal requirements and balance and implement the standards in this
constitutionthe State Constitution. The state shall take into consideration the
ability of racial and language minorities to participate in the political process and
elect candidates of their choice, and communities of common interest other than
political parties may be respected and promoted, both without subordination to
any other provision of this-astieleArticle Il of the State Constitution. Districts
and plans are valid if the balancing and implementation of standards is rationally
related to the standards in this-eenstitutionthe State Constitution and is consistent
with federal law.

In such circumstances, the Florida Supreme Court has, with little difficulty, approved
proposed ballot language. In Advisory Opinion to the Attorney General re the Medical Liability
Claimant's Compensation Amendment, 880 So. 2d 675 (Fla. 2004), the Court upheld a measure
to limit attorney compensation in medical malpractice cases. In finding the title and summary
clear and ﬁnambiguous, the Court identified no “material or misleading discrepancies between
the summary and the amendment.” Id. at 679. “In fact, the summary . . . [came] very close to
reiterating the briefly worded amendment.” Id. Thus, the Court concluded that “the wording of
the title and summary was sufficient to communicate the chief purpose of the measure.” Id.

In ACLU of Florida, Inc. v. Hood, 881 So. 2d 664 (Fla. 1st DCA 2004), the plaintiffs
challenged a legislatively proposed amendment authorizing the Legislature to require parental
notification prior to the termination of a minor’s pregnancy. While the text of the amendment
authorized the Legislature to require parental notification “[n]otwithstanding’” the minor’s right
of privacy under Article I, Section 23 of the Florida Constitution, the summary did not make the

same disclosure. In a unanimous decision, the Florida Supreme Court ordered that the language

! Underscored words appear in the summary, but not the amendment text. Stricken words
appear in the text, but not the summary. All other words are identical in both.
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of the amendment—including the reference to the constitutional right of privacy—appear on the
ballot verbatim. ACLU of Fla., Inc. v. Hood, Case No. SC04-1671 (Fla. Sep. 2, 2004).2

In Advisory Opinion to the Attorney General ve Florida Marriage Protection
Amendment, 926 So. 2d 1229 (Fla. 2006), the Court reviewed a proposal to define marriage.
The differences between the summary and amendment text were minimal. In upholding the
amendment, the Court explained that the “ballot title and summary do not impermissibly employ
terminology ‘divergent from that contained in the text of the actual proposed amendment,” and
that “the language submitted for placement on the ballot contains language that is essentially
identical to that found in the text of the actual amendment.” Id. at 1237.

In Advisory Opinion to Attorney General re Funding of Embryonic Stem Cell Research,
959 So. 2d 195 (Fla. 2007), the Court approved a proposed amendment to fund embryonic stem-
cell research. The Court explained that, while the summary omitted some details of the proposal,
its “language . . . closely tracks that which is used in the amendment itself.” Id. at 201. And, in
Advisory Opinion to the Attorney General Extending Existing Sales Tax to Non-Taxed Services
Where Exclusion Fuils to Serve Public Purpose, 953 So. 2d 471, 488, 491 (Fla. 2007), the Court
approved a summary that “closely follow[ed] the language of the full initiative,” and that portion
of a second summary that “follow[ed] the proposed constitutional amendment very closely.” .

The amendment text and ballot summary of Amendment 7 are substantially identical.

As these multiple Florida Supreme Court precedents recognize, it is hardly possible to convey

? Because the election was fast approaching, the Court acted quickly in issuing its order.
It stated it would later publish an opinion. ACLU of Fla., Inc., Case No. SC04-1671 (Fla. Sep. 2,
2004). Later, the Court determined that, with “the election . . . having been held on November 2,
2004, [the Court] has now determined that no opinion shall be issued.” Id. (Fla. Dec. 22, 2004).
The same case demonstrates that, in the case of a legislatively proposed amendment, the proper
remedy for defective ballot language is to correct it—not to strike the proposal from the ballot.
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the substance of a proposal more clearly and unambiguously than by a verbatim recitation.
Voters presented with the actual words of the proposed amendment will not be misled.

III. Amendment 7 Does Not Eliminate the Contiguity Requirement.

Plaintiffs argue that Amendment 7 nullifies the existing requirement that districts
consist of contiguous territory.® Plaintiffs point to the provision that enables the Legislature
to promote minority rights and communities of common interest “without subordination” to
other standards. According to Plaintiffs, the phrase “without subordination” elevates these
standards above—and permits the Legislature to ignore—other standards. Plaintiffs are wrong.
A. No Fair Reading Supports Plaintiffs’ Interpretation of Amendment 7.
Amendment 7 does not repeal any standards, explicitly or implicitly. On the contrary,
it directs the Legislature to “balance and implement” all standards in the Florida Constitution.
This is a clear command to the Legislature to reconcile and implement all standards. Because
the contiguity requirement will remain in the Constitution, the Legislature must implement it.
When read in its proper context, the phrase “without subordination” is clear. Cf. Ford v.
Browning, 992 So. 2d 132, 136 (Fla. 2008) (*“A constitutional provision should be ‘construed as

bl

a whole in order to ascertain the general purpose and meaning of each part . . . .”” (quoting Dep 't

of Envtl. Prot. v. Millender, 666 So. 2d 882, 886 (Fla. 1996))). The standards in Amendment 7

? The Supreme Court has required ballot summaries to inform voters of the proposal’s
substantial effect “on existing sections of the constitution.” Adv. Opinion to the Att’y Gen. re
Tax Limitation, 644 So. 2d 486, 494 (Fla. 1994). Thus, in Askew v. Firestone, 421 So. 2d 151
(Fla. 1982), the Court invalidated a proposed amendment to conditionally bar legislators from
lobbying within two years after vacating office. Because the summary did not indicate that the
proposal would supersede an unconditional, two-year ban already contained in the Constitution,
it created the false impression that the proposed amendment enacted a new prohibition, while in
fact it relaxed an existing prohibition. And in Armstrong v. Harris, 773 So. 2d 7 (Fla. 2000), the
Court disapproved a proposal to conform the prohibition against “cruel or unusual punishment”
to the federal prohibition against “cruel and unusual punishment,” because the summary did not
inform voters that the amendment would weaken the Florida Constitution’s existing protection.
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must be weighed and balanced alongside—not subordinated to—other standards. To support
any other result, Plaintiffs must wholly ignore the first and third sentences of Amendment 7.

It is telling that the Legislature chose the phrase “without subordination,” rather than
the familiar word “notwithstanding.” The word “notwithstanding” would clearly have denoted
primacy, or superiority. But the Legislature provided only that the standards in Amendment 7
are not subordinate—not inferior—to other redistricting standards. Had the Legislature intended
to supersede existing standards, it would have employed more suitable language.*

The balancing of equal and coordinate standards would not permit the Legislature to
disregard contiguity. To balance, harmonize, énd implement a/l standards in a rational way, the
Legislature must strictly observe—not ignore—such absolute, objective standards as contiguity.

Contiguity is an objective concept. A district is either contiguous or not contiguous.

It either consists of one territory or multiple, unconnected territories. Were the Legislature to
disregard such black-and-white standards, its implementation would not be upheld as rational.

The existing constitutional limit on the number of state legislative districts is also an
absolute. Art. III, § 16(a), Fla. Const. On Plaintiffs’ theory, the Legislature might create any
number of districts—say, four hundred Senate districts—if it determined that smaller districts
would promote communities of common interest. But if it did so, the Legislature would fail to
“implement” all standards. This example clearly illustrates the.fallacy of Plaintiffs’ argument.

Other standards are not absolute, but relative, and leave room for compromise. A
compactness requirement does not require perfect circles or squares, but 6n1y some acceptable

degree of compactness. A district that loses some compactness to promote communities of

4 Because “the Legislature is presumed to know the meaning of the words it chooses,”
Knowles v. Beverly Enters.-Fla., Inc., 898 So. 2d 1, 14 (Fla. 2004), its choice of words must be
presumed deliberate and meaningful.
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interest—or deviates from a geographical boundary to enhance the ability of minorities to elect
their preferred candidates—might reflect a sensible compromise or rational harmonization of
standards. This is what Amendment 7 demands. But a district cannot be somewhat contiguous.
Contiguity is absolute, and strict compliance is essential. A different reading would contravene
Amendment 7’°s express command to balance and implement all standards in the Constitution.

If Amendment 7 nullifies contiguity, so do the proposals supported by Plaintiffs. Both
Amendments 5 and 6 contain a contiguity requirement and place various standards on an equal
footing with contiguity. For example, Amendments 5 and 6 do not subordinate to contiguity the
requirement that districts not diminish the ability of minorities to elect representatives of their
choice. Under Plaintiffs’ interpretation, the equal status of these requirements in Amendments
5 and 6 would allow the Legislature to create non-contiguous districts in order to ensure that the
ability of minorities to elect representatives of their choice remains undiminished.

B, Legislative History Opposes Plaintiffs’ Position.

Amendment 7 had nothing to do with contiguity. Plaintiffs cannot cite a single passage
in the legislative Staff Analysis>—or even a-lone utterance in legislative debate—that indicates
the slightest intent to repeal the contiguity requirement. Rather, the Staff Analysis demonstrates
that Amendment 7 was prompted by the potential new standards in Amendments 5 and 6.

The Staff Analysis describes the Legislature’s chief concern that under Amendments
5 and 6 “aesthetic issues such as compactness and maintaining political boundaries would likely
supersede the interest of maintaining communities of interest.” See Staff* Analysis at 19. For

example, the compactness requirement—unless balanced with communities of interest—might

> The Staff Analysis prepared by the House Select Policy Council and Strategic
Economic Planning is attached to Plaintiffs’ Motion for Summary Judgment as Exhibit 3.
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preclude the preservation of Congressional District 25, which now encompasses the Everglades,
one of the “most significant environmental communities of interest in the world.” Id.

Amendment 7 was designed to place the Legislature’s discretion to promote the rights
of minorities and communities of interest on “an equal footing with other state redistricting
standards.” Id. The Legislature ensured that the standards in Amendment 7 will not be second-
class standards, demoted beneath the new, expressly hierarchical standards in Amendments 5 and
6. The lengthy Staff Analysis contains no indication that Amendment 7 was intended to bulldoze
existing, tried-and-true requirements such as contiguity out of the Constitution.

C. Canons of Construction Oppose Plaintiffs’ Interpretation.

In addition to the legislative history, well-established rules of construction discredit
Plaintiffs’ interpretation. “In construing the Constitution every section should be considered so
that the Constitution will be given effect as a harmonious whole. A construction which would
leave without effect any part of the Constitution should be rejected.” Askew v. Game & Fresh
Water Fish Comm 'n, 336 So. 2d 556, 560 (Fla. 1976); accord Chiles v. Phelps, 714 So. 2d 453,
459 (Fla. 1998) (“We are precluded from construing one constitutional provision in a manner
which would render another superfluous, meaningless, or inoperative.”).

Plaintiffs’ extreme and implausible interpretation would exterminate the existing
requirement of contiguity. This approach ignores accepted canons of interpretation. “Where a
constitutional provision will bear two constructions, one of which is consistent and the other
which is inconsistent with another section of the constitution, the former must be adopted so that
both provisions may stand and have effect.” Broward County v. City of Fort Lauderdale, 480

So. 2d 631, 633 (Fla. 1985) (quoting Burnsed v. Seaboard Coastline R.R., 290 So. 2d 13, 16 (Fla.
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1974)). “A construction that nullifies a specific clause will not be given to a constitution unless
absolutely required by the context.” Gray v. Bryant, 125 So. 2d 846, 858 (Fla. 1960).

The Florida Supreme Court recently explained that a new constitutional provision will
prevail over prior pro‘visions of the Constitution only if it “specifically repeals them” or “cannot
be harmonized with them.” Adv. Opinion to Att'y Gen. re Standards for Establishing Legislative
Dist. Boundaries, 2 So. 3d 175, 190 (Fla. 2009) (plurﬁlity opinion) (quoting Jackson v. City of
Jacksonville, 225 So. 2d 497, 500-01 (Fla. 1969)). An implied repeal is “not favored, and every
reasonable effort will be made to give effect to both provisions.” Id.; accord Wilson v. Crews,
34 So. 2d 114, 118 (Fla. 1948) (“Implied repeals . . . of organic provisions occur only when the
provisions as adopted are positively and irreconcilably repugnant to each other, and then only to
the extent of the repugnancy.” (quoting State v. Butler, 69 So. 771, 779 (Fla. 1915))).

Amendment 7 does not expressly repeal—and can easily be harmonized with—the
contiguity provision. Amendment 7 requires all standards to be balanced and implemented. An
objectively determ'inable mandate such as contiguity must be respected—not ignored—in that
balénciﬁg process. Plaintiffs’ interpretation does violence to the Constitution, and is unnecessary
to boot. Cf Brown v. Griffin, 229 So. 2d 225, 226 (Fla. 1969) (“But if the statute is reasonably
susceptible to a construction which renders it valid, that construction should be adopted.”).

D. Amendment 7 Identifies the Specific Article of the Constitution It Affects.

Even if Amendment 7 eliminates the contiguity requirement (which it does not), its
summary would not be misleading. The summary must “identify the articles or sections of the
constitution substantially affected.” Adv. Opinion to Att’y Gen. re 1.35% Prop. Tax Cap, Unless

Voter Approved, 2 So. 3d 968, 976 (Fla. 2009) (quoting Fine v. Firestone, 448 So. 2d 984, 989
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(Fla. 1984)) (emphasis added). The function of a summary is to “put a voter on notice” that
an existing provision will be substantially affected, id.—not to describe that effect in detail.
Here, the ballot summary identifies the only affected article of the Constitution. The
summary squarely discloses that the new standards will not be subordinate to other provisions in
Article ITI. This is sufficient to afford a voter “fair notice of that which he must decide.” In re
Adv. Opinion to Att’y Gen. re Physician Shall Charge the Same Fee for the Same Health Care
Serv. to Every Patient, 880 So. 2d 659, 664 (Fla. 2004) (quoting Askew v. Firestone, 421 So. 2d
151, 155 (Fla. 1982)). Voters must “do their homework and educate themselves about the details
of a proposal,” Smith v. Am. Airlines, Inc., 606 So. 2d 618, 621 (Fla. 1992)—even “before [they]
enter{] the voting booth,” In re Adv. Opinion to Att’y Gen. re Phys. Shall Charge thé Same Fee
for Same Health Care Serv. to Every Patient, 880 So. 2d at 665 (quoting Adv. Opinion to Att’y
Gen. re Right to Treat. & Rehab. for Non-Viol. Drug Offenses, 818 So. 2d 491, 498 (Fla. 2002)).

IVv. The Ballot Title Is Not Misleading.

Persisting in their misinterpretation of Amendment 7, Plainﬁffs argue that the word
“standards” in the ballot title is misleading. According to Plaintiffs, Amendment 7 creates no
standards and in fact eliminates all standards. This wild interpretation cannot be sustained.

Under any rational understanding, Amendment 7 creates standards. Amendment 7
authorizes the Legislature to take into consideration the ability of racial and language minorities
to participate in the political process and elect representatives of their choice. It also authorizes
the Legislature to respect and promote communities of common interest.

Plaintiffs deride these standards as mere “suggestions,” but discretionary standards are

“standards” nonetheless. A “standard” is any “criterion for measuring acceptability.” Black’s
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Law Dictionary (8th ed. 2004). Clearly, if adopted, the provisions of Amendment 7 will serve as
criteria for measuring the acceptability of state legislative districts.

Amendment 7 does not eliminate standards. Quite the reverse. Its fundamental
command is to “balance and implement” all constitutional standards in a rational way. In this
process, the Legislature must harmonize and effectuate all standards. Plaintiffs’ suggestion that
Amendment 7 obliterates existing standards is directly opposite to its plain words.

“Finally, the ballot title and summary may not be read in isolation, But must be
read together in determining whether the ballot information properly informs the voters.” Adv.
Opinion to the Att’y Gen. re: Voluntary Universal Pre-Kindergarten Educ., 824 So. 2d 161, 166
(Fla. 2002). In Advisory Opinion to Attorney General re Tax Limitation, 673 So. 2d 864, 868
(Fla. 1996), the Attorney General argued that the title’s reference to “constitutionally imposed”
taxes might mean either (i) taxes imposed by the Constitution itself; or (ii) taxes constitutionally
imposed by the Legislature. The Court rejected the argument, concluding that the title was clear
when “read with common sense and in context with the summary.” Id. The same is true here.
As in most caseé, the brief ballot title derives clarity from the summary of the amendment.

V. The Absence of Definitions in the Ballot Summary Is Not Misleading.

Plaintiffs argue that the failure to define a “legal phrase” that appears in the ballot
summary is fatal. There is no such absolute rule. As in all cases, the dispositive question is
whether the summary will mislead the public. In this case, the public will easily comprehend
the common-sense terminology to which Plaintiffs object.

A The Phrase “Communities of Common Interest” Is Not Misleading.

“Communities of common interest” is a common-sense term. It is not legal jargon,

but plain English. It means what it says. Consulting a dictionary—or common usage—voters
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will easily understand, from the literal meaning of these familiar words, that the proposal would
permit the Legislature to tailor distﬁcts that suit communities with shared interests.

The Florida Supreme Court has not required ballot summaries to define all words
or phrases with legal significance. In In re Adv. Opinion to the Att’y Gen. re Med. Liability
Claimant’s Comp. Amendment, 880 So. 2d 675, 679 (Fla. 2004), the Court did not insist on a
definition of the legal phrase “medical liability” in the ballot summary of a proposed amendment
to limit attorney’s fees in medical malpractice litigation. The Court concluded that “the precise
meaning of his term is better left to subsequent litigation, should the amendment pass.” Id.

Still more recently, in Advisory Opinion to Attorney General re Florida Marriage
Protection Amendment, 926 So. 2d 1229, 1237-38 (Fla. 2006), the Court rejected the argument
that the summary of a proposed amendment designed to define marriage and prohibit any other
legal union treated as marriage or its “subsfantial equivalent” was required to define “substantial
equivalent.” The Court held that “substantial equivalent” is “not within the field of undefined
legal phrases™ that might mislead the voters. Id. at 1237. The phrase is “is frequently used and
understood by the common voter, and . . . does not require special training in the legal profession
to comprehend its meaning.” Id. The Court concluded that the “plain meaning of these words,
according to dictionary definition,” was sufficiently clear and unambiguous. Id.

The two cases in which the Supreme Court disapproved summaries for their failure to
provide definitions involved inscrutable legal terminology. In Advisory Opinion to the Attorney
General re People’s Property Rights Amendments Providing Compensation for Restricting Real
Property Use May Cover Multiple Subjects, 699 So. 2d 1304, 1309 (Fla. 1997), the Court struck

a proposal that would have permitted future initiatives regarding compensation for restrictions on
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property use (other than common law nuisances) to embrace multiple subjects. The Court found
that the phrase “common law nuisance”—a phrase known only to the law—required definition.

Similarly, in Advisory Opinion to Attorney General ex rel. Amendments to Bar
Government from Treating People Differently Based on Race in Public Education, 778 So. 2d
888 (Fla. 2000), t'he Court reviewed a proposed amendment to prohibit public discrimination on
several bases, including gender. The ballot summary explained that the proposed amendment
exempted from the prohibition “bona fide qualifications based on sex.” Id. at 890. The Court
explained that, without definition, this impenetrable phrase would leave voters guessing.

By contrast, the phrase “communities of common interest” is best defined by the plain
meaning of the individual words that compose it. Though used in the law, it has not developed
an all-encompassing technical definition that is preferable to its literal interpretation. See Joshua
Drew, Snapshots From the jm‘isprudential Wildeméss, 5 Va.J. Soc. Pol’y & L. 373, 408 n.207
(2008); Stephen J. Malone, Recognizing Communities of Interest in a Legislative Apportionment
Plan, 83 Va. L. Rev. 461, 465-67 (1997); cf. Matter of Legislative Districting of State, 475 A.2d
428, 442 n.21 (Md. 1982) (unhelpfully defining “‘communities of interest” to mean “identifiable
concentrations of population which share one or more common interests”). Indeed, it would be

futile to attempt to list or categorize all communities of interest in Florida—now or in the future.5

® The summaries of the proposed amendments that Plaintiffs support contain many
undefined phrases similar to “communities of common interest.” The summaries do not define
“compact.” The meaning of “compact” can “vary significantly,” and courts generally rely on at
least three different statistical measures to evaluate compactness. See Staff Analysis at 11-12.
At other times, courts have defined compactness as a function of cultural homogeneity rather
than geographical proximity. /d. at 12. The summaries also do not define the “opportunity of
racial or language minorities to participate in the political process” and the “ability to elect
representatives of their choice,” though these legal phrases have technical meanings, see Georgia
v. Ashcroft, 539 U.S. 461, 480-84 (2003). And the Supreme Court rejected the argument that the
ballot summaries must define the legal phrase “language minorities.” Adv. Opinion to Att’y Gen.
re Standards for Establishing Legislative Dist. Boundaries, 2 So. 3d 175, 189 (Fla. 2009).
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“Communities of common interest” is both easily understandable and perhaps a
redundant effort to inform the electorate. “Community” is defined as a “group of people having
common interests,” see American Heritage Dictionary (4th ed. 2009), or a “group of people with
a common characteristic or interest living together within a larger society,” see Merriam-Webster
Dictionary. Amendment 7 may be overly explanatory, but the voter is clearly informed.

“The voter must be presumed to have a certain amount of common sense and
knowledge.” Adv. Opinion to Att'y Gen. re Protect People From the Health Hazards of Second-
Hand Smoke, 814 So. 2d 415, 419 (Fla. 2002) (quoting Adv. Opinion to the Att’y Gen. re Tax
Limitation, 673 So. 2d 864, 868 (Fla. 1996)); accord In re Adv. Opinion to Att’y Gen. ex rel.
Local Trs., 819 So. 2d 725, 732 (Fla. 2002). Countless public hearings in former redistricting
cycles clearly prove that voters have a perfect awareness of the interests relevant to them, and of
the communities affected by those interests. A common-sense definition is the best definition.

B. The Phrase “Rationally Related” Is Not Misleading.

Like “communities of common interest,” the phrase “rationally related” means what the
well-known dictionary definitions of the words import—nothing more, nothing less. Nothing in
Amendment 7 suggests that any other definition than the usual dictionary definition of the words
was intended. And, while Plaintiffs speculate that this phrase “appears to” refer to rational-basis
review under the Equal Protection Clause, nothing in Amendment 7 makes the same connection.

The meaning of this phrase is unambiguous: the Legislature’s plan must be upheld if it
rationally balances and implements state constitutional standards. The Staff Analysis confirms
this common-sense understanding. It explains that, under Amendment 7, “districts and plans are
valid if the standards in the state constitution were balanced and implemented rationally,” Staff

Analysis at 1, and that Amendment 7 “requires that districts and plans be drawn in a manner that
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balanced and implements the standards in the Florida Constitution in a rational manner,” id. at
18-19. There is no mystery in these words. Voters will easily discern their ordinary meaning.
The words “rational,” “rationally” and “relate” are words that people use every day.
They bear no analogy to the phrase “common law nuisance,” which has no meaning outside the
law, see Adv. Opinion to the Att’y Gen. re People’s Prop. Rights Amendments Providing Comp.
for Restricting Real Prop. Use May Cover Multiple Subjects, 699 So. 2d 1304, or to the phrase
“bona fide qualifications based on sex,” which is indecipherable jargon, see Adv. Opinion to
Att’y Gen. ex rel. Amendments to Bar Gov'’t from Treating People Differently Based on Race in
Pub. Educ., 778 So. 2d 888. Even in the law, these words are not tethered to a single, technical
meaning. The Legislature commonly uses them in different contexts. See, e.g., § 171.093(4)(c),
Fla. Stat. (2009) (“During the 4-year period, . . . district service and capital expenditures within
the annexed area shall continue to be rationally related to the annexed area’s service needs.”); id.
§ 468.621(2)(d) (“Such fine must be rationally related to the gravity of the violation.”).
According to Plaintiffs, the ballot summary must disclose that the proposed amendment
“differs from the current constitutional standard.” (Plaintiffs’ Motion for Summary Judgment at
15.) The Constitution, however, does not currently contain a standard of judicial review. Thus,
the standard of judicial review in Amendment 7 does not substantially affect existing provisions
of the Constitution. In Advisory Opinion to Attorney General-Limited Political Terms in Certain
Elective Offices, 592 So. 2d 225, 228 (Fla. 1991), the Court approved a proposal to impose term
limits on certain elective offices. Opponents argued that the summary was defective because it
did not disclose that the terms of office were then unlimited. The Court disagreed: “Thisisnota
situation in which the ballot summary conceals a conflict with an existing provision. There is no

existing constitutional provision imposing a different limitation on the terms of office.” Id.
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Here, there is no existing constitutional provision that prescribes a different standard of
judicial review. In this respect, Amendment 7 does not change constitutional law, but writes on
a clean constitutional slate. /d. (concluding that term-limits proposal “writes on a clean slate”).

Plaintiffs contend that the summary must describe the standard of judicial review as the
“lowest level of constitutional review.” This derogatory characterization is based on Plaintiffs’
erroneous comparison of the new standard to rational-basis review under Equal Protection. But
Amendment 7 does not import an existing level of scrutiny from an unrelated jurisprudence. It
directs the Court to ask whether the Legislature has rationally balanced and implemented all state
constitutional standards. Finally, the ballot summary is not required to compare and contrast
constitutional standards. It is enough if the summary clearly sets forth the standard—as it does.

VI. The Ballot Title and Summary Need Not Explain the Proposed Amendment’s Effect
on Other Proposed Amendments.

Plaintiffs complain that, while the summary restates the text, it must also explain the
possible effects of the proposed amendment on other proposed amendments—amendments the
people might never adopt. The Florida Supreme Court recently dismissed the same argument.

In Advisory Opinion to Attorney General re Referenda Required for Adoption and
Amendment of Local Government Comprehensive Land Use Plans, 938 So. 2d 501 (Fla. 2006),
the Court approved for ballot placement a proposed amendment sponsored by Florida Hometown
Democracy, Inc., requiring voter approval of all amendments to comprehensive land-use plans.

Before voters could adopt the amendment, the Court approved a “competing proposed
amendment” designed—as the preamble of the amendment text expressly stated—to “pre-empt
or supersede” the earlier proposal. Adv. Opinion to Att’y Gen. re Fla. Growth Mgmt. Initiative
Giving Citizens Right to Decide Local Growﬁz Mgmt. Plan Changes, 2 So.3d 118, 119, 121 (Fla.

2008). Florida Hometown Democracy, Inc., argued that the “proposal is intended to pre-empt or
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supersede the Florida Hometown Democtacy proposed initiative” and that the “summary does
not advise that the proposal would ‘pre-empt or supersede’ other proposals.” Answer Brief of
Interested Person Florida Hometown Democracy, Inc., at 21, Adv. Opinion to Att’y Gen. re Fla.
Growth Mgmt. Initiative Giving Citizens Right to Decide Local Growth Mgmt. Plan Changes, 2
So. 3d 118 (Fla. 2008) (available at 2008 WL 5373017). But the Court was unconcerned with
the new proposal’s effect upon—and even preemption of—the earlier, still pending proposal.
Two Justices dissented. They argued that the proposal’s title and summary were
misleading because they were “completely silent with regard to the fact that one of the chief
purposes of this amendment is to vitiate or overrule the effects of” the earlier proposal. /d. at
130 (Lewis, J., dissenting) (emphasis in original). The dissenters were unable to “agree with
the majority that a ballot summary that . . . is silent with regard to the fact that the proposed
amendment has the potential to destroy rights that would be created by a separate constitutional
amendment does not ‘hide the ball’ and is not misleading.” Id. at 131 (Lewis, J., dissenting).
The majority was unpersuaded. In approving the “competing” amendment for ballot
placement, three Justices’ noted that the proposed amendment would not substantially affect
unidentified provisions of the Florida Constitution. /d. at 120-21. The Justices took no specific
notice of the dissent, but tellingly noted that the proposed amendment “will not conflict with or

restrict any existing rights to subject local growth mariagement plans to local referenda.” Id. at

7 Justices Wells, Canady, and Polston joined in the plurality opinion, while Justice
Anstead concurred in the result. One of three dissenters (Justice Quince) did not join in the
argument made by Justices Lewis and Pariente that the ballot summary was defective for its
failure to disclose the proposed amendment’s effect on a second proposed amendment.
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123 (emphasis added).® The silence of the ballot summary with respect to potential rights—
rights that might or might not come into existence—did not invalidate the proposed amendment.
In light of Advisory Opinion to Attorney General re Florida Growth Management
Initiative Giving Citizens Right to Decide Local Growth Management Plan Changes, Plaintiff’s
pdsition that the summary must describe the proposed amendment’s effect on other proposed
amendments rings hollow. The Supreme Court confronted this question, and only two Justices’
concurred in the position urged by Plaintiffs. There, the text of the proposal even declared its
purpose to supersede another proposed amendment, while its ballot summary remained silent.
No Florida court, however, has ever invalidated one proposed amendment because its
ballot summary did not explain its effect on, or interaction with, another proposed amendment.
Ballot summaries must explain proposed changes to existing constitutional law, but not potential
constitutional law. A mere prop.osal to amend the Constitution has not attained the dignity of an
existing constitutional provision formally adopted by the people. Furthermore, the electorate can
easily compare and contrast the summaries of various proposals simultaneously presented on one

ballot,” but the voting booth permits no ready access to the Constitution itself. Cf. Fla. Dep’t of

8 Even without this clear indication that the Court rejected the dissent’s position, that
position would be deemed rejected. An argument addressed in dissent, though not explicitly
rejected, is rejected implicitly. See Clemons v. Mississippi, 494 U.S. 738, 747 n.3 (1990);
St. Johns River Water Mgmt. Dist. v. Koontz, 5 So. 3d 8, 11 (Fla. 5th DCA 2009).

? Unlike the proposals discussed in Advisory Opinion to Attorney General re Florida
Growth Management Initiative Giving Citizens Right to Decide Local Growth Management Plan
Changes, Amendments 5, 6, and 7 will appear on the same ballot, allowing easy comparison.
Further, voters are not absolutely dependent on ballot language alone. Proposed amendments
must be published twice in a general-circulation newspaper in each county prior to the election,
Art. X1, § 5(d), Fla. Const., and a copy of the amendment itself must be conspicuously posted or
made available to voters on election day at every voting location, § 101.171, Fla. Stat. (2009).
The Supreme Court has recognized that the availability of the amendment to the voters at voting
locations affords valuable, additional notice. In re Adv. Opinion to the Att’y Gen. re Physician
Shall Charge the Same Fee for the Same Health Care Serv. to Every Patient, 880 So. 2d 659,
665 (Fla. 2004); Ray v. Mortham, 742 So. 2d 1276, 1283 (Fla. 1999).
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State v. Slough, 992 So. 2d 142, 149 (Fia. 2008) (noting that accuracy is important because the
“title and summary will be the only information that is available to voters” in the voting booth)."

In a footnote, Plaintiffs suggest that Advisory Opinion to Attorney General re Florida
Growth Management Initiative Giving Citizens Right to Decide Local Growth Management Plan
Changes has no relevance where an amendment proposed by the Legislature affects a petition
initiative. All amendments, how')vever, are ‘sub ject to the very same accuracy requirement. Art.
XI, § 5, Fla. Const.; § 101.161(1), Fla. Stat. (2009); Armstrong v. Harris, 773 So. 2d 7, 12 (Fla.
2000) (“This accuracy requirement . . . applies to all proposed constitutional amendments . . . .”).

Conclusion

Policy disagreements are central to Plaintiffs’ quarrel with Amendment 7. Plaintiffs
oppose legislative discretion to protect communities of common interest, and seek a robust—if
not preponderant—role for the courts in redistricting. Plaintiffs’ recourse, however, must be to
the forum of public opinion—not the courts. It is “important to stress that the wisdom or merits
of the proposed amendment are not issues before the Court.” Ford v. Browning, 992 So. 2d 132,
136 (Fla. 2008). Because the summary discloses the legal impact of Amendment 7, this Court

should enter summary judgment in favor of Defendants and deny Plaintiffs” Motion to Dismiss.

10 Plaintiffs’ claim is illogical and would invite gamesmanship. Because proposed
amendments have not acquired an established meaning, any attempt to determine the potential
effect of one proposal on another is highly speculative. See Adv. Opinion to the Att’y Gen. re
Fla. Marriage Protection Amendment, 926 So. 2d at 1238 (concluding that the interpretation of a
proposed amendment is “better left to subsequent litigation™). Further, on Plaintiffs’ hypothesis,
multiple proposals that affect one another—even unintentionally—would all be liable to mutual
invalidation. Amendments 5 and 6 would themselves be invalid for failure of their summaries to
explain their interaction with Amendment 7. And the amendment process could even degenerate
into constitutional gamesmanship, as competitors attempt to invalidate proposed amendments by
proposing other amendments that would be affected by the earlier proposals. Wisely, the Florida
Supreme Court closed the door on the argument urged by Plaintiffs.
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DEFENDANTS, DEPARTMENT OF STATE and DAWN K. ROBERTS,
MOTION FOR SUMMARY JUDGMENT, RESPONSE TO PLAINTIFF’S
SUMMARY JUDGMENT AND MEMORANDUM OF LAW
DEFENDANTS, DEPARTMENT OF STATE and DAWN K. ROBERTS,
pursuant to Rule 1.510, Florida Rules of Civil Procedure, and this Court’s Scheduling
Order, move for Slimmary Judgment in that there are no disputed issues of material fact
and Defendants are entitled to judgment as a matter of law. Defendants seek a judgment

that the ballot title and summary of Amendment 7 are valid and the Amendment should

remain on the ballot. The Defendants file the following Memorandum of Law in support



of their Motion for Summary Judgment and in opposition to the Motion filed by
Plaintiffs. |
MEMORANDUM

Defendants respectfully adopt the arguments presented by the Intervenors, the
Florida House of Representatives and the Florida Senate in opposition to Plaintiffs’
Motion for Summary Judgment and in support of theif Motion for Summary Judgment.
Plaintiffs have not met their burden to demonstrate that Amendment 7 is “clearly and
conclusively defective.” See Floridiqﬁs Against Casino Takeover v. Let's Help Florida,
363 So. 2d 337, 339 (Fla. 1978). Defendants Motion for Summary Judgment should be

granted and Amendment 7 should be retained on the ballot.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

FLORIDA STATE CONFERENCE
OF NAACP BRANCHES;
ADORA OBI NWEZE;

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC,;
DEIRDRE MACNAB;

ROBERT MILLIGAN;
NATHANIEL P. REED;
DEMOCRACIA AHORA;

and JORGE MURSULL

Plaintiffs,
vS. CASE NO.: 2010CA 1803

DEPARTMENT OF STATE, an
agency of the State of Florida;
and DAWN K. ROBERTS,

in her official capacity as the
Secretary of State,

Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

/

PLAINTIFFS’ REPLY TO DEFENDANTS’ RESPONSES TO
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT AND
RESPONSE TO DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

Plaintiffs, pursuant to Rule 1.510 of the Florida Rules of Civil Procedure and this
Court’s Scheduling Order, dated June 10, 2010, submit this reply to the responses by

Defendants Department of State and Dawn K. Roberts, Secretary of State, and



Intervening Defendants the Florida House of Representatives and Florida Senate
(collectively, “Defendants”) to Plaintiffs’ Motion for Summary Judgment and
Incorporated Memorandum of Law, and response to the Defendants’ motions for
summary judgment. Plaintiffs respectfully §ubmit that the filings demonstrate there is
no genuine issue as to any material fact and Plaintiffs are entitled to judgment as a
matter of law.
ARGUMENT
L A BALLOT SUMMARY IS NOT EXEMPT FROM THE ACCURACY
REQUIREMENT SIMPLY BECAUSE IT QUOTES THE AMENDMENT
TEXT.

Instead of immediately responding to Plaintiffs’ substantive allegations of
defects in Amendment 7’s ballot title and summary, Defendants lead their responses to
Plaintiffs’ motion for summary judgment with several pages of argument asserting the
court heed not even evaluate the accuracy of the ballot summary because the summary
is materially identical to the amendment text. Defendants proclaim, without citation,
that a ballot summary identical in all material respec%s to the amendment language is
clear and unambiguous “as a matter of law.” (House Response at 4; see also Senate
Response at 5-6). Not only is this an incorrect statement of law, it demonstrates
Defendants’ lack of understanding of the purpose of the accuracy requirement and the
legislature’s obligation to provide voters sufficient information to make their vote to
change the organic law of this state a meaningful one.

The extent to which a summary accurately portrays an amendment is certainly

an appropriate consideration in measuring compliance with Article XI, Section 5 of the
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Florida Constitution and section 101.161, Florida Statutes. Thus, it is unsurprising that
the Florida Supreme Court has examined and commented upon the similarity between
a summary and the underlying text in finding that a summary meets the constitutional
and statutory requirements. (See cases cited in House Response at 5-6; Senate Response
at 5-6).

But Defendants’ arguments fail to recognize that the ultimate question is always
whether the summary fairly informs the voter of the chief purpose of the amendment
and is not misleading, see, e.g., Advisory Opinion to the Attorney Gen. re Extending Existing
Sales Tax to Non-Taxed Servs. Where Exclusion Fails to Serve Pub. Purpose, 953 So. 2d 471,
482 (Fla. 2007). Thus, the court’s finding of similarity between the summary language
and text is not an end in and of itself but rather a component of the overall evaluation of
whether the summary meets these goals. Id. at 488 (“We do not believe that this
argument makes the summary misleading . . . .”); Advisory Opinion to the Attorney Gen.
re The Medical Liability Claimant’s Compensation Amendment, 880 So. 2d 675, 679 (Fla.
2004) (“we find the wording of the title and summary sufficient to communicate the
chief purpose of the measure”); Advisory Opinion to the Attorney Gen. re Fla. Marriage
Protection Amendment, 926 So. 2d 1229, 1240 (Fla. 2006) (“we hold that the ballot
summary and title in the instant proposal are not impermissibly misleading”).

It is therefore entirely possible for a ballot summary to be substantively identical
to the amendment text and yet still fail to inform voters of the amendment’s chief
purpose or be misleading. Wadhams v. Bd. of County Comm’rs, 567 So. 2d 414, 416 (Fla.
1990) (invalidating amendment to county charter where full text of amendment was
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placed on ballot); Evans v. Bell, 651 So. 2d 162, 166 (Fla. 1st DCA 1995) (same). This is
precisely the scenario in the present case.

It would make a mockery of the accuracy requirement to hold that it is
automatically satisfied by a ballot summary that simply parrots the amendment text
verbatim. Such a rule would allow an amendment that is by all aécounts
indecipherable to be placed on the ballot simply because the summary matches the
amendment text, word for word, in its indecipherability. Those who ask the voters of
this state to vote to amend their constitution have a higher duty than this. E.g., Askew v.
Firestone, 421 So. 2d 151, 155 (Fla. 1982) (“the proposal of amendments to the
Constitution is a highly important function of government, that should be performed
with the greatest certainty, efficiency, care and deliberation”) (internal quotations and

citation omitted).

IL. AMENDMENT 7'S BALLOT TITLE AND SUMMARY ARE CLEARLY
AND CONCLUSIVELY DEFECTIVE BECAUSE THEY FAIL TO INFORM
VOTERS OF THE CHIEF PURPOSE AND EFFECT OF THE
AMENDMENT.

A. Misleading Ballot Title

Amendment 7’s ballot title, “Standards for the Legislature to Follow in
Legislative and Congressional Redistricting,” erroneously leads voters to believe the
amendment will create articulable standards against which redistricting plans can be

measured. It does not.



The discretionary consideration of the interests of racial and language minorities
and communities of common interest do not remotely satisfy the Defendants’ own
definition of a standard, i.e., “criterion for measuring acceptability.” (House Response
at 12) (citing Black’s Law Dictionary (8th ed. 2004)). Once the legislature has “taken into
consideration” the interests of rac\ial and language minorities to participate in the
political process and elect candidates of their choice, it may choose to take these
interests into account when drawing districts, or it may choose not to; both results,
although directly opposite, are permissible under the amendment. Also discretionary is
the legislature’s consideration of communities of common interest; it may choose to
“respect and promote” such communities in drawing districts, or it may choose not to;
both results, though directly opposite, are permissible under the amendment. Because
these factors have no bearing upon the validity or invalidity of a redistricting plan, they
cannot possibly constitute “[criteria] for measuring acceptability.”

Nor does Amendment 7 provide a standard by stating that “[d]istricts and plans
are valid if the balancing and implementation of standards is rationally related to the
standards contained in the State Constitution and is consistent with federal law.” This
phrase is not even internally consistent; although “implementation” of standards
suggests that each standard is to be adhered to, “balancing” of standards suggests that
something less than full compliance with one standard may be acceptable if the
deficiency is offset by compliance with another. Furthermore, the requirement that the
balancing and implementation be only “rationally related” to the standards contained
in the State Constitution can hardly be considered a “standard.” This statement means

5



that only an “irrational” plan will not be deemed valid, but sheds no light whatsoever
on the criteria for measuring acceptability of a redistricting plan.

B. Contiguity

The ballot summary fails to disclose that a chief purpose and effect of the
amendment is to permit the defeat of the existing constitutional requirement that
districts be contiguous by discretionary considerations relating to racial and language
minorities and communities of common interest. Although Defendants urge the court
to interpret the phrase “without subordination to” to mean “alongside” (House
Response at 7-8) or “equal” (Senate Response at 9),! this phrase simply does not support
such an interpretation. As Defendants acknowledge, “subordinate” means inferior, or
of a lower class or rank. (House Response at 8; Senate Response at 9). Thus, the
discretionary considerations of racial and language minorities and communities of
common interest may not be assigned a lower ranking or value than “any other
provision of Article III of the State Constitution.” But not lower does not mean equal.
Indeed, not lower may mean higher. Thus, Amendment 7 would permit the legislature to
justify a non-contiguous district by, for example, finding it is necessary to do so in order
to respect and promote a certain community of common interest.

Amendment 7’s instruction that districts a.ﬁd plans are valid if the “balancing

and implementation of standards is rationally related to the standards contained in the

' This position is inconsistent with the House's earlier interpretation of Amendment 7’s relationship to
the mandatory standards in Amendments 5 and 6. The House staff analysis for Amendment 7 asserts
that consideration of the interests in Amendment 7 would be “of at least equal dignity” with the
standards contained in Subsection (1) of Amendments 5 and 6. House of Representatives Staff Analysis for
HJR 7231 at 17-19 (April 20, 2010) (emphasis added). “Atleast equal” is not the same as “equal.”
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State Constitution” would not bar such a non-contiguous district drawn for the purpose
of respecting and promoting a community of common interest. A balancing test, by its
very nature, does not require compliance with every factor. Barker v. Wingo, 407 US.
514, 533 (1972) (stating that no one factor of four-part balancing test is necessary or
sufficient to find the deprivation of criminal defendant’s right to a speedy trial); State v.
Jones, 483 So. 2d 433, 438 (Fla. 1986) (stating not all factors in four-part balancing test
must favor the state in order to validate a sobriety checkpoint). Thus the legislature
could defend the validity of a non-contiguous district by asserting it “balanced” the
interests of communities of common interest against the contiguity requirement and
determined the interest in respecting aﬁd promoting such communities was sufficiently
great to warrant less than full compliance with the contiguity requirement. This is a
significant change from current law which must be, and is not, disclosed clearly and
unambiguously in the ballot summary.

The House and Senate’s assertion that they rﬁust continue to comply with the
contiguity requirement in drawing districts because it is an “absolute” or “objective”
factor (House Response at 8-9; Senate Response at 9) is a made-up distinction that has
no support in the text of the Florida Constitution, the proposed amendment, or case
law. Amendment 7 does not state that a redistricting plan must satisfy the contiguity
requirement but can “balance” other constitutional standards that “are not absolute, but
relative, and leave room for compromise.” (House Response at 8). The extraordinary
grant of discretion in Amendment 7 cuts both ways; while it permits the legislature to
draw districts and plans by “balancing” constitutional standards, it also permits
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displacement of any existing or future standard that purports to be mandatory. This
includes the contiguity requirement.

Finally, the fact that the legislative analysis of HJR 7231 does not reflect an
intention to repeal the contiguity requirement is of little import. “In evaluating an
amendment’s chief purpose, a court must look not to subjective criteria espoused by the
amendment’s sponsor but to objective criteria inherent in the amendment itself.”
Armstrong v. Harris, 773 So. 2d 7, 18 (Fla. 2000). Thus, the language of the amendment
speaks for itself. Furthermore, during the 2010 legislative session the Senate proposed
and heavily debated an alternative joint resolution which was similar to HJR 7231 but
was different in that, among other things, it would have expressly required legislative
and congressional districts to be contiguous. See CS for CS for SJR 2288, available at The
Florida Senate, Session Bills,

http:/ / www . flsenate.gov/Session/ index.cfim?Mode=Bills&SubMenu=1 &Tab=session&

Bl Mode=ViewBillinfo&BillNum=2288&Chamber=Senate&Year=2010&Title=%2D%3E

Bill %2520Info %3 AS%25202288 % 2D %3ESession % 25202010 (last visited June 30, 2010).

The Legislature cannot be heard to assert that Amendment 7 somehow implicitly
preserves the contiguity requirement notwithstanding its passage of a proposed
amendment that made no reference to such requirement and its rejection of a proposed

amendment that would have expressly preserved it.

C. Communities of Common Interest
Defendants assert Amendment 7’s ballot summary need not define the term

“communities of common interest” because it is not an “impenetrable” legal term but
8



rather can be defined according to common sense and reference to dictionaries. The
problem with this approach is that a voter’s “common sense” understanding of the term
may not comport with its actual application by the courts. It is inappropriate to allow
voters to rely upon their own conceptions to define legal terms that have a history of
construction and application by the courts. Advisory Opinion to the Attorney Gen. re
Amendment to Bar Gov't from Treating People Differently Based on Race in Pub. Educ., 778
So. 2d 888, 889 (Fla. 2000) (voters should not be left to guess at the meaning of a legal
term).

Defendants essentially argue that they should not be required to define the term
because it is not susceptible to a clear, set definition. (Senate Response at 15) (“it has not
developed an all-encompassing technical definition” and “it would be futile to attempt
to list or categorize all communities of interest in Florida”). This argument directly
supports Plaintiffs’ argument that, contrary to its title, Amendment 7 does not provide
any meaningful standards by which a plan or district can be measured. Yet because
respect and promotion of “communities of interest” can be used as an excuse to trump
every other redistricting standard in the constitution, both present and future, it is
especially important that voters be informed of the meaning of this potentially

dispositive term.

D. Balance & Implement / Rationally Related
Contrary to Defendants’ assertions, the Florida Constitution does specify a
standard for judicial review: it requires redistricting to be conducted “in accordance with

the constitution of the state.” Art. IlI, § 16, Fla. Const. (emphasis added). There is no
9



ambiguity in this requirement: the legislature’s redistricting plans must comply with the
constitutional standards applicable to redistricting. Accordingly, in its facial review, the
Supreme Court examines whether a redistricting plan “violates” the Florida
Constitution. See In re Constitutionality of House Joint Resolution 1987, 817 So. 2d 819, 825
(Fla. 2002).

Amendment 7 provides that the state is to “balance and implement” the state
constitutional standards. Although it is not clear what this means, it is at least clear that
it means something less than drawing plans “in accordance with,” or in compliance with,
state constitutional standards. Meanwhile Amendment 7 also instructs the state to -
“apply” federal requirements. This demonstrates that “balance and implement” is not
intended to mean the same as “apply”; there must be some reason the legislature chose
different language for state standards than federal ones. See Knowles v. Beverly Enters.-
Fla.,, Inc., 898 So. 2d 1, 14 (Fla. 2004) (the Legislature is presumed to know the meaning
of the words it chooses). The word “balance” implies a case-by-case weighing of
considerations, which is the opposite of a strict compliance requirement or per se rule.
Forsberg v. Housing Auth. of Miami Beach, 455 So. 2d 373, 374 (Fla. 1984) (stating the
existence of a right to disclosural privacy is determined by case-by-case balancing test
rather than per se rule).

Similarly, it is not clear what it means that under Amendment 7 districts and
plans “are valid if the balancing and implementation of standards is rationally related
to the standards contained in the State Constitution.” But “rationally related” must
mean something less than the current requirement that plans be drawn “in accordance
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with” the constitution. Amendment 7 also provides that districts and plans are valid if
they are “consistent” with federal law. “Rationally related” must mean something less
than “consistent”; the legislature cannot be presumed to have chosen different words
without intending different meanings. And whether or not the “rationally related”
language is intended to borrow from the well-established lowest level of constitutional
review, a test which permits all but irrational plans is a substantial change in Florida

law which must be revealed to the voters in clear and unambiguous terms.

E. Effect on Amendments 5 & 6

Defendants do not dispute that Amendment 7’s chief purpose is to dilute the
effects of Amendments 5 and 6, if they are approfzed by the voters. Indeed, the House
acknowledges “the Legislature proposed Améndment 7 to enable voters to mitigate the
unintended consequences of such rigid mandates for racial minorities and communities
of common interest.” (House Response at 3); see also House of Representatives Staff
Analysis for H]R 7231 at 17-19 (April 20, 2010) (noting that Amendments 5 and 6 would
limit the legislature’s aiscretion in drawing districts and that the interests in
Amendment 7 would be “of at least equal dignity with the standards contained in
Subsection (1) of [Amendments 5 and 6] and would be superior to the standards

contained in Subsection (2)” of these amendments).2

*This interpretation of Amendment 7's relationship to the standards in Amendments 5 and 6 stands in
stark contrast to the Defendants’ contention that Amendment 7 does not dilute or in any way affect the
Legisiature’s obligation to comply with the existing contiguity requirement. Nothing in the text of
Amendment 7 justifies these conflicting interpretaticns. ,
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Defendants’ sole defense of the lack of disclosure of the effects on Amendments 5
and 6 is that they are not obligated to maké such disclosure, citing Advisory Opinion to
Attorney Gen. re Florida Growth Mgmt. Initiative Giving Citizens the Right te Decide Local
Growth Mgmt. Plan Changes, 2 So. 3d 118 (2008) (approving citizens’ initiative sponsored
by “Floridians for Smarter Growth” relating to local growth management plan changes)
(Growth Mgmt. Initiative). But this advisory opinion is inapplicable to the present case.

In Growth Mgmt. Initiative, the Court was considering a citizens’ initiative that
had achieved ten percent of the required signatures in one-fourth of the required
congressional districts so as to trigger Supreme Court review. Id. at 118 (citing art. IV, §
10 and‘ art. V, § 3(b)(10), Fla. Const.); § 15.21, Fla. Stat. This initiative would have
preempted another citizens’ initiative, sponsored by “Florida Hometown Democracy,”
if both initiatives sﬁccessfully achieved ballot position and were approved by the voters.
Growth Mgmt. Initiative, 2 So. 3d 118, 119 (Fla. 2009) (quoting text of Floridians for
Smarter Growth’s Amendment as intended to “pre-empt or supersede recent proposals
to subject all comprehensive land use plans and amendments to votes”).

At the time of the Court’s opinion in Growth Mgmt. Initiative, Florida Hometown
Democracy’s amendment had been approved by the Supreme Court for placement on
the ballot,® but had not yet acquired the number of petitions necessary to be placed on
the ballot. See § 15.21, Fla. Stat. (Florida Supreme Court review is triggered when an
initiative petition achieves ten percent of the requisite petitions in at least one-fourth of

the congressional districts required by the constitution); Art. XI, § 3, Fla. Const. (ballot

* See Advisory Opinion to Atty. Gen. re Referenda Required for Adoption and Amendment of Local Gout.
Comprehensive Land Use Plans, 938 So. 2d 501 (Fla. 2006).
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placement is achieved by filing petitions from one-half of the congressional districts of
the state totaling eight percent of the number of votes cast in the state in the last
presidential election). In fact, the Florida Hometown Democracy amendment did not
achieve ballot placement until June 22, 2009, several months after the advisory opinion
in Growth Mgmt. Initiative.* The “alternative” proposed amendment approved by the
Court in Growth Mgmt. Initiative still has not achieved ballot positionS It is
understandable that a majority of the Court did not find the Floridians for Smarter
Growth amendment needed to disclose its potential effect upon the Hometown
Democracy amendment in order to satisfy the accuracy requirement, because it was
uncertain when—if ever—the two citizen initiatives ultimately would be placed on the
ballot.

But there is no such uncertainty in this case. Amendments 5 and 6 achieved
ballot placement on January 22, 2010. These amendments were certain to appear on the
2010 general election ballot, and the legislature intentionally drafted Amendment 7 to
interfere with their effectiveness. As a timely filed legislatively-proposed amendment,
Amendment 7 was also certain to appear on the 2010 general election ballot. Art. XI, §
5, Fla. Const. Under these specific circumstances, in order to satisfy the accuracy
requirement, Amendment 7’s ballot summary must inform voters that a chief purpose

and effect of the amendment is to eviscerate the mandatory standards contained in

* See Fla. Dept. of State, Div. of Elections, 2010 Proposed Constitutional Amendments,
http:/ /election.dos.state.fl.us/ initiatives/ initiativelist.asp?year=2010&initstatus=ALL&MadeBallot=Y&E
lecType=GEN (last visited June 30, 2010).
° See Fla. Dept. of State, Div. of Elections, Initiatives/ Amendments/Revisions,
http:/ / election.dos.state.fl.us/initiatives / initiativelist.asp (last visited June 30, 2010).
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Amendments 5 and 6. Its failure to do so renders Amendment 7 clearly and
éonclusively defective. Kobrin v. Leahy, 528 So. 2d 392, 393 (Fla. 3d DCA 1988), rev.
denied, 523 So. 2d 577 (Fla. 1988) (“the apparent studied omission of [reference to an
inconsistent item on the ballot] and the consequent and just as obvious failure to dispel
the confusion which must inevitably arise from this set of circumstances renders the

language as framed fatally defective”).

CONCLUSION

Because the ballot title and summary of Amendment 7 clearly and conclusively
fail to adequately inform the voter of the chief purposes and effects of the amendment,
and are affirmatively misleading, placement of Amendment 7 on the ballot would
violate Article XI, Section 5, Florida Constitution, and Section 101.161(1), Florida
Statutes. Plaintiffs respectfully request that this Court enter final judgment declaring
Amendment 7 invalid and prohibiting Defendants from placing it on the ballot, and

grant such further relief as the Court deems appropriate.
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IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT, IN AND FOR LEON
COUNTY, FLORIDA.

FLORIDA STATE CONFERENCE OF NAACP
BRANCHES,; ADORA OBI NWEZE; THE
LEAGUE OF WOMEN VOTERS OF FLORIDA,
INC.; DEIRDRE MACNAB; ROBERT MILLIGAN;
NATHANIEL P, REED; DEMOCRACIA AHORA;
and JORGE MURSULI,

Plaintiffs,

VS. CASE NO. 2010 CA 1803

DEPARTMENT OF STATE, an agency of the

State of Florida; and DAWN K. ROBERTS, in

her official capacity as the Secretary of State,
Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES and
THE FLORIDA SENATE,

Intervenors.

INTERVENOR/DEFENDANT THE FLORIDA SENATE'S REPLY
MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT
OF DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT

Intervenor/Defendant, The Florida Senate (the “Senate”), pursuant to this

Court’s Scheduling Order, files the following Reply Memorandum of Law:



THE BALLOT SUMMARY INFORMS THE VOTER OF THE
AMENDMENT'S CHIEF PURPOSE AND IS NOT MISLEADING

A. Identical Ballot Summary Language.

The test to be applied by a court when reviewing the language of a ballot
summary is: (1) whether “the ballot title and summary . . . fairly informs the voter of
the chief purpose of the amendment;” and (2) “whether the language of the title and
summary, as written, misleads the public.” Advisory Opinion to Attorney General re
Right to Treatment and Rehab for Non-Violent Drug Offenses, 818 So. 2d 491 at 497.
A ballot summary that is identical to the proposed amendment meets that test.

The cases cited by the Senate in its initial Memorandum provide that ballot
summary language which is nearly identical to the amendment language is not
misleading. In Advisory Opinion to the Attorney General re Florida Marriage Protection
Amendment, 926 So. 2d 1229 (Fla. 2006), the Court distinguished the decision in
Advisory Opinion to the Attorney General re Amendment to Bar Government from
Treating People Differently Based on Race in Public Education, 778 So. 2d 888 (Fla.
2000). In Treating People Differently, supra, the Court found the ballot summary
misleading because the summary and amendment language used “divergent terms.” In
Marriage Protection Amendment, supra, the Court found that the ballot summary was
not misleading because “the language submitted for placement on the ballot contains
language that is essentially identical to that found in the text of the actual amendment.”

ld. at 1237.



In In Advisory Opinion to the Attorney General re Medical Liability Claimant’s
Compensation Amendment, 880 So. 2d 675 (Fla. 2004), the Court found no material
discrepancies between the summary and the amendment because the summary came
close to reiterating the exact language of the amendment. Consequently, the Court
held, as quoted by Plaintiffs, that “the ballot summary explains the chief purpose of the
proposed amendment.” 1d. at 679.

Advisory Opinion to the Attorney General re Extending Existing Sales Tax to Non-
Taxed Services where Exclusion Fails to Serve Public Purpose, 953 So. 2d 471 (Fla.
2007), does not address the issue of whether a ballot summary which incorporates the
entire proposed language of the amendment is misleading. The issue in that case was
whether a ballot summary which provided that the “Legislature shall periodically review
all sales tax exemptions except . . . health services . . .” was misleading because there
was no current exemption for health services. The result in that case has no application
in this proceeding.

Plaintiffs’ reliance on Wadham v. Board of County Commissioners of Sarasota
County, 567 So. 2d 414 (Fla. 1990), is also misplaced. The Court in Wadham found the
ballot summary did not inform the voter that the purpose of the amendment was to
change the existing County Charter to curtail the Charter Review Board’s right to meet.
It is the failure to notify the voter of the change to the existing law which is the
foundation of the decision in Wadham. This is borne out by a subsequent decision in
Harris v. Moore, 752 S0. 2d 1241 (Fla. 4th DCA 2000), which distinguished Wadham.

The Court in Harris held Waaham, supra, inapplicable to a Broward County referendum



because the ballot language for the referendum recognized the change to existing law
and did not appear to create rights when the actual effect was to reduce or eliminate
rights already in existence.

There is nothing in Amendment 7 which changes existing law or has the effect of
reducing or eliminating rights already in existence.

B. Ballot Title

Plaintiffs persist in arguing that the ballot title is misleading because it uses the
term “standards.” No fair reading of Amendment 7 would lead to the conclusion that it
does not provide standards for the Legislature to use in redistricting. It provides that
the Legislature shall apply federal requirements; shall balance and implement the
standards in the State Constitution; shall consider the ability of racial and language
minorities to participate in the process; and that recognition of communities of interest
will not be subordinate to any other provision of Article III of the State Constitution. It
defies logic to say that these are not standards.

Plaintiffs also take issue with the standard of review in that it provides that
districts or plans will be valid if the Legislature’s balancing and implementation is
rationally related to the standards contained in the State Constitution. The concept of
balancing interests and criteria is not new to the law. Individual rights are always
balanced with the state’s protection of its citizens’ health, safety and welfare.
“Rationally related” is also a commonly understood term that has wide use in the law.

Plaintiffs’ argument on this point should not be given any credence.



C. Contiguity

Plaintiffs make the bald statement that the chief purpose of Amendment 7 is to
defeat contiguous districts. This statement has no basis in the language of the
Amendment or the legislative history., There is nothing in the language of Amendment
7 which suggests that it should be used to defeat any existing constitutional
requireménts for redistricting. To the contrary, Amendment 7 requires a balanced
consideration of all provisions in the State Constitution, including existing provisions.

Furthermore, no intent can be ascribed to the fact that other versions of a
redistricting amendment were introduced and amendments were offered and debated
on the Senate floor. Plaintiffs offer no cases to support their conclusion that legisiative
intent should be gleaned from the activity of legislative members in floor debate. It is
axiomatic that legislative intent should first be determined from the language itself.
Daniels v. Fla. Department of Health, 898 So. 2d 61 (Fla. 2005). Indeed, Plaintiffs cite
Armstrong v. Harris, 773 So. 2d 7, 18 (Fla. 2000), for that very proposition. The
language of Amendment 7 indicates only an intent to consider all provisions of the
Article III of the Florida Constitution when redistricting.

D. Communities of Common Interest

Plaintiffs contend that Amendment 7 should be stricken because its ballot
summary does not define "communities of interest.” It is telling that Plaintiffs have not
offered an acceptable definition of the phrase that would cure this alleged defect. In
fact, the accepted definitions of the term are no more descriptive than the term itself.

As the House of Representatives noted in its memorandum, “communities of interest”



has been defined as “identifiable concentrations of population which share one or more
common interests” and the word “community” is defined in dictionaries as “a group of
people having common interests” or a “group of people with a common characteristic or
interest living together within a larger society.” (House of Representatives’ Response at
15, 16). These definitions provide no more information about the term to the layperson
that the term itself and demonstrate that “communities of interest” is readily
understandable to the voter.

Also telling is Plaintiffs’ failure to explain how the failure to define “communities
of interest” is fatal to Amendment 7 while the competing amendments fail to define
other terms such as “compact” and “contiguous.” Although these terms also have a
common meaning, their proper application can be the subject of considerable debate in
redistricting litigation.

For example, in Kilbury v. Frankiin County, 90 P. 3d 1071 (Wash. 2004), the
Court was faced with resolving the appropriate application of the term “compact” in a
county redistricting challenge. The Court ultimately determined that. “compact” means
“as regular in shape as possible.” Id. at 564. In so holding, the Court stated:

Second, as the county argued in its opening brief, cases
from other jurisdictions establish that the compactness
inquiry does not focus on the relative size of all districts but
on the shape of individual districts. See Br. of Appellant at
10 (citing Schrage v. State Bd. of Elections, 88 Ill. 2d 87, 58
Ill. Dec. 451, 430 N.E. 2d 483, 487 (1981) (describing non-
compact district as having “tortured, extremely elongated
form™); and In re Livingston, 96 Misc. 341, 160 N.Y.S. 462,
469-70 (1916) (defining non-compact as “really grotesque”
or “absurd in shape”)). A survey of the definitions of

compactness applied in the decisions of other states
substantiates that the compactness inquiry is directed at the
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shape of the individual district. See In re Legislative
Districting of State, 299 Md. 658, 475 A. 2d 428, 436-39
(1984).

Id. at 564.

The Florida Supreme Court in In re Constitutionality of House Joint Resolution
25E, 863 So. 2d 1176, 1179 (Fla. 2003), wrestled with the proper application of the
term “contiguous” despite the common understanding of this term:

Our final consideration with respect to the validity of HIR
25E is whether the legislative districts are either contiguous,
overlapping, or identical territory. We recently explained this
requirement as follows:

This Court has defined “contiguous” as “being in actual
contact: touching along a boundary or at a point.” In re
Apportionment Law, Senate Joint Resolution 1E, 414 So.2d
1040, 1051 (Fla.1982) (quoting Webster's New Collegiate
Dictionary 245 (1973)). A district lacks contiguity "when a
part is isolated from the rest by the territory of another
district” or when the lands “mutually touch only at a
common corner or right angle.” 7d.

% * *

Although a contiguous district has been defined as one in
which a person can go from any point within the district to
any other point without leaving the district, such definition
does not impose a requirement of a paved, dry road
connecting all parts of a district. Contiguity does not require
convenience and ease of travel, or travel by terrestrial rather
than marine forms of transportation. ...

. . . [T]he presence in a district of a body of water without a
connecting bridge, even if it necessitates land travel outside
the district in order to reach other parts of the district, does
not violate this Court's standard for determining contiguity
under the Florida Constitution.



Defining “communities of interest” in the ballot summary of Amendment 7 would
be of no more aid to the electorate than defining “compact” or “contiguous” in
Amendments 5 and 6. Reliance upon the common usage of districting terms does not
mislead the voter and does not render any of the competing amendments invalid.

E. Balance and Implement/Rationally Related

Plaintiffs contend that the ballot summary is defective because it does not inform
the voter that the proposed amendment would allow courts to approve redistricting
plans that violate existing provisions of the state constitution. This is absurd. The
Amendment 7 ballot summary plainly states that the legislature shall “balance and
implement the standards in the State Constitution...” and that “[d]istricts and plans are
valid if the balancing and implementation of standards is rationally related to the
standards in the State Constitution . . .” This clear language leaves no room for a court
to depart from the state constitution in redistricting.

Even assuming, arguendo, that Amendment 7’s language is a departure from
existing constitutional standards, the operative language is there for the voter to read,
and cannot be considered misleading. Amendment 7’s ballot summary need not
disclose all possible effects of the amendment or explain in detail what the proponents
hope to accomplish. In re Advisory Opinion to Attorney General re Physician Shall
Charge the Same Fee for the Same Health Care Service to Every Patient, 880 So. 2d
659, 664 (Fla. 2004), citing In re Advisory Opinion to the Attorney General Eng/ish-fhe

Official Language of Florida, 520 So. 2d 11, 13 (Fla. 1988); and Smith v. Am. Airlines,



Inc., 606 So. 2d 618, 621 (Fla. 1992) (“the summary is not required to explain every
detail or ramification of the proposed amendment”).

F. Effect on Amendments 5 and 6

Plaintiffs contend that the ballot summary for Amendment 7 is invalid because it
fails to disclose how it would affect Amendments 5 and 6. Plaintiffs cite Kobrin v.
Leahy, 528 So. 2d 392, 393 (Fla. 3d DCA 1988), for the proposition that a proposed
amendment should be stricken if its ballot summary fails to inform the voter how it
differs from a competing amendment on the same ballot. That is not the holding of
Kobrin and is not the law in Florida.

In Kobrin, the Third District Court of Appeal struck a proposition from the
referendum ballot in Dade County which provided in substance that "the Board of Dade
County Commissioners shall be the governing body of the Metro-Dade Fire Rescue
Service District." Jd. The Court struck this proposition from the ballot because it failed
to notify the voter of a change to existing law which was the elimination of the
governing body of the county Fire and Rescue Service District. /d. 1n so holding, the
Court stated that "[i]t would have been a simple matter to supplement the proposition
to provide that "the independent governing body of the fire and rescue service district is
abolished and the Board of County Commissioners shall be the governing body. . ." /d.
at fn. 2. There was no competing proposition on the ballot.

No court in this state has ever invalidated one constitutional amendment for
failing to explain its impact on a competing amendment. The Florida Supreme Court

addressed this question and rejected the notion that there is such an obligation.



Aavisory Opinion to Attorney General re Florida Growth Management Initiative Giving
Citizens Right to Decide Local Growth Management Plan Changes, 2 So. 3d 118 (Fla.
2008). Although two dissenting justices were persuaded that an amendment could be
misleading if it failed to notify the voter that it would eliminate rights created by a
competing amendment, the majority was not so persuaded. g at 120-21, 123 and
131. Instead, the majority focused on whether the proposed amendment would
"conflict with or restrict any existing rights." Id. at 123.

Plaintiffs attempt to distinguish the holding in Growth Management Initiative by
claiming that the Court was uncertain whether the competing amendments would
ultimately be placed on the same ballot. There is, however, no evidence of this
reasoning in the opinion. Moreover, there is always some level of uncertainty as to
what will appear on a ballot until the ballot has been printed. Although Plaintiffs assert
that Amendments 5, 6 and 7 are "certain" to appear on the 2010 ballot, Amendments 5
and 6 (like Amendment 7) are the subject of a pending court challenge initiated to keep
them off the 2010 ballot. Brown v. Roberts, Leon County Circuit Court, Case No. 2010
CA 1824.

Finally, if, as Plaintiffs contend, Florida law requires Amendment 7 to fully
disclose its affect on Amendments 5 and 6 in its ballot summary, would not the same
be required of Amendments 5 and 6? The ballot summaries for Amendments 5 and 6
make no mention of any distinction the voter should draw between Amendments 5 and
6 and Amendment 7. Plaintiffs suggest, however, that a different standard applies to

Amendments 5 and 6 because they achieved the signatures necessary for ballot

10



placement before Amendment 7 was adopted by the Legislature. That is not the law.
Florida law applies the same standards to the ballot summaries of all constitutional
amendments. Armstrong v. Harris, 773 So. 2d 7, 12 (Fla. 2000). There is no Florida
precedent placing additional disclosure requirements on proposed amendments that
satisfy the conditions for ballot placement after a competing amendment.

This Court should not depart from the holding in Growth Management Initiative
and should not impose any obligation on the ballot summary of Amendment 7 that
would not apply to Amendments 5 and 6.

CONCLUSION

For the foregoing reasons and those contained in Defendant/Intervenor The
Florida Senate’s Motion for Summary Judgment, Response to Plaintiffs” Summary
Judgment and Memorandum of Law, Defendant’s Motion for Summary Judgment should
be granted.

Respectfully submitted,

:1ER M. DUNBAR

Florida Bar Number: 146594
CYNTHIA S. TUNNICLIFF

Florida Bar Number: 0134939
BRIAN A. NEWMAN

Florida Bar Number: 0004758

PENNINGTON, MOORE, WILKINSON,
BELL & DUNBAR, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida 32302-2095
Telephone: 850/222-3533
Facsimile:  850/222-2126
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IN THE CIRCUIT COURT OF THE
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CASE NO. 2010 CA 1803
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BRANCHIES; ADORA OBI NWEZE; THE
LEAGUE OF WOMEN VOTERS OF FLORIDA,
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and JORGE MURSULI,
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Vvs.
DEPARTMENT OF STATE, an agency of the
State of Florida; and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants, |

and

FLORIDA HOUSE OF REPRESENTATIVES and
FLORIDA SENATE,

Intervenors.
/

DEFENDANTS, DEPARTMENT OF STATE and DAWN K. ROBERTS,
REPLY IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT

DEFENDANTS, DEPARTMENT OF ST_ATE and DAWN K. ROBERTS, under
Rule 1.510, Florida Rules of Civil Procedure, and this Court’s Scheduling Order, submit
this reply in support of Defénda_nts’ Motion for Summary Judgment. Defendants
respectfully adopt the arguments presented by the Florida House of Representatives and

the Florida Senate in their respective replies in support of their Motions for Summary

Judgment.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,
V.
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

Case No. 2010-CA-1803

/

FLORIDA HOUSE OF REPRESENTATIVES® REPLY

IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

Intervening Defendant, the Florida House of Representatives, submits this reply in

support of its Motion for Summary Judgment.

The Ballot Title is Not Misleading.

Faced with the simplest of ballot titles—“Standards for the Legislature to Follow in
Legislative and Congressional Redistricting”—Plaintiffs continue to insist the title misleads,
arguing that Amendment 7 “sheds no light whatsoever on the criteria for measuring acceptability

of a redistricting plan.” But plainly, Amendment 7 relates to standards for the Legislature to

follow.

Amendment 7 empowers the Legislature to enhance the ability of minorities to participate

in the political process and elect representatives of their choice, it permits districts that promote
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communities of common interest, and it incorporates and demands compliance with other
standards by requiring the Legislature to “apply federal requirements and balance and implement
the standards in this constitution.” These are redistricting standards. Voters will not be misled.

Moreover, voters will have the entirety of thc amendment on the ballot, and “the ballot
title and summary may not be read in isolation, but must be read together in determining whether
the ballot information properly informs the voters.” Adv. Op. to the Att’y Gen. re: Voluntary
Universal Pre-Kindergarten Educ., 824 So. 2d 161, 166 (Fla. 2002). This is not a case where
“misleading ‘wordsmithing’ has been employed in the crafting of ballot titles and summarics.”
Fla. Dep't of State v. Slough, 992 So. 2d 142, 149 (Fla. 2008). Instead, the simple title could not
be plainer, or more accurate. There is nothing wrong with the ballot title.'

Plaintiffs’ Tortuous Interpretation of Amendment 7 Must Be Rejected.

Amendment 7 does not repeal the contiguity requirement. The House does not argue—as
Plaintiffs suggest—that Amendment 7 somehow implicitly preserves the contiguity
requirement.” (Id.) (emphasis added). Instead, the contiguity requirement remains because
Amendment 7 does not explicitly repeal it, and it will continue to be an explicit requirement in
the Constitution. What Amendment 7 explicitly does is command the Legislature to “balance
and implement the standards in this constitution.” Plaintiffs offer no response to the unequivocal
authority that a new constitutional provision prevails over existing law only when it “specifically
repeals them” or *“cannot be harmonized with them.” Adv. Op. to Att’y Gen. re Standards for
Establishing Legislative Boundaries, 2 So. 3d 175, 190 (Fla. 2009) (plurality opinion) (quoting

Jackson v. City of Jacksonville, 225 So. 2d 497, 500-01 (Fla. 1969)); see also cases cited in

! Furthermore, Plaintiffs’ suggestion that Amendment 7 has nothing to do with standards
for the Legislature to follow is fundamentally at odds with their argument that Amendment 7
wholly invalidates the “standards’ to be imposed by Amendments 5 and 6. Either Amendment 7
rclates to standards for the Legislature to follow in redistricting or it does not. And it does.
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House MSJ at 10-11. Nor do Plaintiffs dispute that their tortuous interpretation necessarily
would apply equally to the existing requirements regarding the number of legislative districts.
(See Housc MSJ at 8.) The limit of 120 districts in the House of Representatives, after all, is no
more or less absolute than the contiguity requirement. Finally, Plaintiffs do not disputc that their
own proposals—Amendments 5 and 6—would fail under their logic.” (See House MSJ at 9.)

Plaintiffs suggest that “balancing tests” do not require implementation of all factors to be
balanced. But Amendment 7 does—and it does so explicitly. It requires the Legislature not only
to balance, but also to “implement,” all standards in the Florida Constitution.’

Amendment 7 will not remove the contiguity requirement. This Court should reject
Plaintiffs’ strained argument. Instead, this Court should accept the argument advanced in the
Supreme Court by the proponents of Amendments 5 and 6 in their case:

No language in the ... Amendment expressly purports to amend or repeal the

current constitutional language and the use of the term ‘contiguous’ alone cannot

be interpreted to impliedly amend or repeal current language. Implied repeal or

amendment of one constitutional provision by a subsequent one is not favored and

will not be found unless the two provisions are irreconcilably repugnant to each
other, and then only to the extent of the repugnancy.

(Init. Br. of Sponsor, Case No. SC08-986, at 7-8) (availablc at http://www.floridasupremecourt.

org/pub_info/summaries/briefs/08/08-986/Filed_07-01-2008_Sponsor_Brief.pdf.)

 Amendments 5 and 6 both require districts to be contiguous, but they impose other
requirements and expressly state that “[t]he order in which the standards . . . are set forth shall
not be read to establish any priority of one standard over the other within that subsection.” (See
Ex. 1, 2 to Pt’s MSJ.) Therefore, under Plaintiffs’ logic, the existence of these other standards,
which are not subordinated to contiguity, would repeal, or allow the Legislature to ignore, the
absolute requirement of contiguity.

? Plaintiffs argue that “without subordination” might denote superiority, as well as
equality. The Legislature’s specific concern, however, was that the standards in Amendment 7
would be subordinated to those in Amendments 5 and 6, and it employed appropriate language to
obviate that possibility. But even if Plaintiffs’ view were reasonable, the Court should not adopt
an interpretation that might invalidate the proposal, where other interpretations are available.
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“Communities of Common Interest” Requires No Definition,

Plaintiffs next suggest that “communities of common interest” is a “legal term[ with] a
history of construction and application by the courts.” (Pt’s Reply at 9.) But in reality, it is
simple, commonly understood, plain English. A community of common interest is a group of
people sharing common interests. Any voter can understand that. Although Plaintiffs may have
little confidence in the voters’ ability to understand this simple phrase, “[t]he voter must be
presumed to have a certain amount of common sense and knowledge.” Adv. Op. to Att’y Gen. re
Protect People From the Health Hazards of Second-Hand Smoke, 814 So. 2d 415, 419 (Fla.
2002) (citation omitted).

In time, courts might define “communities of common interest,” but the proposed
amendment does not, and the ballot summary is not required to be clearer and more detailed than
the amendment it summarizes. Where a term has no controlling legal definition, its “precise
meaning . . . is better left to subsequent litigation, should the amendment pass.” Adv. Opinion to
the Att’y Gen. re the Med. Liab. Claimant’s Comp. Amendment, 880 So. 2d 675, 679 (Fla. 2004).

The Phrase “Rationally Related” Is Not Misleading.

No party disputes that the “legislature . . . shall apportion the state in accordance with the
constitution of the state and of the United States.” Art. III, § 16, Fla. Const.; (Pt’s Reply at 9.)
Nor can anyone credibly dispute that this will continue to be the case, regardless of the fate of
Amendment 5, 6, or 7. But that is not a “standard of review,” and it will not be changed by
Amendment 7’s mandate that redistricting plans be upheld “if the balancing and implementation

of standards is rationally related to the standards contained in the State Constitution.”

* Plaintiffs mistakenly suggest that under this standard “only an “irrational’ plan will not
be deemed valid.” (Pt’s Reply at 6.) The inquiry is not whether a plan is “rational”—it is
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Plaintiffs argue that “in accordance with the constitution of the state” is a standard of
review, but Plaintiffs misunderstand. Any legislative action inconsistent with the constitution is
invalid. The standard of review determines how a court evaluates whether legislative action is
“in accordance with” the constitution. For example, under the Fourteenth Amendment, no state
may “deny to any person within its jurisdiction the equal protection of the laws.” That is a
steadfast requirement. But it is not a standard of review. Rather, the standard of review differs
based on the type of law. See Am. Booksellers v. Webb, 919 F.2d 1493, 1511 (11th Cir. 1990).
Under the Fourteenth Amendment, some laws are subject to strict scrutiny review—others to
lesser standards of review. Id.

Therefore, Amendment 7’s requirement that plans be upheld if “rationally related to the
standards contained in the constitution”—which is a standard of review—is not inconsistent with
the requirement that plans be drawn in accordance with the state and federal constitutions—
which is not a standard of review. Obviously the plan (and all legislative action) must be
consistent with the constitution. It is telling, moreover, that the Florida Supreme Court has never
described the requirement that redistricting plans be drawn in accordance with the state and
federal constitutions as a standard to guide its review of redistricting plans. Plaintiffs’ attempt to
convert it into a standard of review must fail.

The Ballot Summary Need Not Describe Effects on Other Potential Amendments.

Next, Plaintiffs argue that the ballot summary is invalid because it does not describe its
potential interaction with Amendments 5 and 6. Again, Plaintiffs demonstrate little confidence
in voters, who will have all three summaries together in the voting booth for easy comparison.

But worse, Plaintiffs distort the dispositive holding of a Florida Supreme Court decision refuting

whether the plan rationally balances and implements the standards contained in the State
Constitution.
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their position. In Advisory Opinion to Attorney General re Florida Growth Management
Initiative Giving Citizens the Right to Decide Local Growth Management Plan Changes, 2 So.
3d 118 (Fla. 2008) (*“Growth Management”), the dissent adopted the approach Plaintiffs urge
here. The dissent would have invalidated the summary because it was “silent with regard to the
fact that the proposed amendment has the potential to destroy rights that would be created by a
separate constitutional amendment.” Id. at 131 (Lewis, J., dissenting) (emphasis added). The
majority, not persuaded by the dissent, approved the ballot summary. /d. at 118.

Plaintiffs try to distinguish Growth Managemeﬁt because of its timing. Since the other
proposed amendment had not attained ballot placement at the time of the Growth Management
opinion, Plaintiffs find it “understandable” that the Supreme Court did not find the summary
invalid. Thus, Plaintiffs argue, the timing is critical to the adequacy of a ballot summary, and
this case is different than Growth Management.

This argument suffers two equally fatal flaws: It finds no support from the Growth
Management decision itself, and it is fundamentally at odds with the jurisprudence surrounding
the accuracy requirement.

First, Plaintiffs base their argument entirely on hopeful speculation. They point to no
portion of the decision that supports their purported distinction. They instead rely on
Department of State records that were not reflected in the Growth Management record. (Pt’s
Reply at 13 n.4, 5.) Nowhere in that decision—or any other decision—does the Court suggest
that a ballot summary becomes more or less accurate after the sponsors of another amendment
collect sufficient signatures. And nowhere in the briefs did the parties in Growth Management

present that argument, or so much as mention the distinction advanced by Plaintiffs.
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More importantly, the focus in ballot-summary cases has always been whether the voter
is fairly apprised on Election Day—not whether the summary may have been accurate at some
point. See Armstrong v. Harris, 773 So0.2d 7, 12-13 (fla. 2000) (“Because voters will not have
the actual text of the amendment before them in the voting booth when they enter their votes, the
accuracy requirement is of paramount importance for the ballot titlc and summary.”). The focus
is on the voter—not any drafter’s timing. Under Plaintiffs’ flawed logic, had the Legislature
proposcd Amendment 7 a few months earlier—before Amendments 5 and 6 achieved ballot
placement on January 22, 2010—the summary would now be sufficient. But now it is not?
Obviously, the summary is no more or less accurate than it would have becen if proposed earlier.
The notice to the voter is the same.

The Florida Supreme Court appropriately rejected Plaintiffs’ argument in Growth
Management. To accept the argument would be to invite chaos, contusion, and gamesmanship.
Sponsors would try to time their certification advantageously. Sponsors of amendments and
“counter-amendments” would race to beat others to the Court to determine which amendment
was invalid for not ¢cxplaining the other. Wealthier sponsors, who could hire armies of paid
circulators, could start later but finish sooner than others, invalidating others and further
undermining the citizen initiative process. And the Legislature—unlike initiative sponsors—
would be forced to explain its amendments’ interaction with other proposed amendments in any

election year.” The Court precluded all of this by wisely limiting its analysis to whether a

* The deadline for signature certification is February 1, which is before the ordinary
Legislative session begins. § 100.371(1), Fla. Stat.; Art. II1, § 3, Fla. Const. Therefore, any
legislatively proposed amendment in an election year would necessarily come after each
initiative amendment had been certified for placcment. If, however, the Legislature had
proposed Amendment 7 during its 2009 legislative session rather than its 2010 legislative
session, the ballot summary would not, by Plaintiffs’ logic, be required to disclosc the proposal’s
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proposal would impact “any existing rights.” Growth Management, 2 So. 3d at 123 (emphasis
added).®

Even if the Summary Were Defective, This Court Should Not Strike the Amendment.

This ballot summary fully complies with the law, and this Court should grant judgment in
Defendants’ favor. But even if the summary were invalid, the Court is obligated to fix it—not
strike it.

As explained in the House of Representatives’ Motion for Summary Judgment, in ACLU
of Florida, Inc. v. Hood, the Florida Supreme Court ordered the summary for a legislatively
proposed amendment to be amended. It did not strike the proposal altogether, as plaintiffs hoped
there, and as Plaintiffs hope here. (House MSJ at 5-6.)

This Court, if necessary, must do likewise. The Court “must act with extreme care,
caution, and restraint before it removes a constitutional amendment from the vote of the people.”
Adv. Opinion to Att’y Gen. re 1.35% Prop. Tax Cap, Unless Voter Approved, 2 So. 3d 968, 971
(Fla. 2009) (citing Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 1982)). While initiative
petitions with misleading ballot summaries must be removed from the ballot, in part because
voters signed the petitions in reliance on misleading summaries, there is no similar reason to
strike an amendment proposed by the Legislature. Indeed, there must not be. The constitution
grants the Legislature direct authority to submit proposals to the electorate. Art. XI, § 1, Fla.

Const.” Although this includes an implicit requirement that the amendment be accurately

effects on Amendments 5 and 6. The accuracy of a ballot summary does not depend on such
fortuities.

® Furthermore, despite Plaintiffs’ assertion that Amendments 5 and 6 are “certain to
appear on the 2010 general election ballot,” the validity of those amendments are being
challenged in this Court, with a trial scheduled before Judge Fulford later this month.

7 Although the initiative process is also authorized in the constitution, it may be limited
by legislation or administrative rules that are neutral and nondiscriminatory regulations
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represented on the ballot, Armstrong, 773 So. 2d at 12, there is no implicit (or explicit)
requirement that the Legislature draft the summary—or that the summary be drafted
contemporaneously with the amendment language. Rather than undermine the Legislature’s
constitutional authority to propose amendments, this Court should amend the summary if

necessary.8

contemplated by the constitution or necessary for ballot integrity. Browning v. Fla. Hometown
Democracy, Inc., PAC, 29 So. 3d 1053, 1081 (Fla. 2010). Florida law requires petitions to be
circulated on a form that contains the text and the ballot summary, and that the summary be
prepared by the sponsor. § 101.161(2), Fla. Stat.; R. 18-2.009(2)(d), Fla. Admin. Code.

¥ In their reply, Plaintiffs offer no objection to this procedure—or any response at all to
ACLU of Florida, Inc. v. Hood. And if they are concerned only with a proper ballot summary
and notice to voters, they could not possibly object to this Court’s correcting any purported
deficiency, as the Florida Supreme Court did in ACLU. The merits or desirability of Amendment
7 itself, of course, must have nothing to do with this. See Advisory Op. to the Att'y Gen. re Fla.
Marriage Prot. Amendment, 926 So. 2d 1229, 1233 (Fla. 2006) (when reviewing a proposed
amendment’s ballot summary, Courts must “not address the merits or wisdom of the proposed
amendment”).

4227948 v2 9



CONCLUSION

There is nothing wrong with Amendment 7°s ballot summary or title. This Court should

cnter summary judgment in favor of the Defendants.

Respectfully submitted,

Florida Bar No. 263321 -

Andy Bardos

Florida Bar No. 822671

Allen Winsor

Florida Bar No. 016295

GrayRobinson, P.A.

Post Office Box 11189

Tallahassee, Florida 32302-3189

Telephone: 850-577-9090

Facsimile: 850-577-3311

Email: gmeros@gray-robinson.com
abardos@gray-robinson.com

Attorneys for Intervening Defendant, Florida

House of Representatives
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,
v. - Case No. 2010-CA-1803

DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
- her official capacity as the Secretary of State,
Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES and
FLORIDA SENATE,

Intervening Defendants.

/

ORDER GRANTING GOVERNOR CHARLIE CRIST’S MOTION FOR LEAVE TO APPEAR -
' AS AMICUS CURIAE IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY
' JUDGMENT

This cause was considered upon raview of Motion for Leave to Appear as Amicus Curiae
in Suppoft of Plaintiffs’ Motion for Summary Judgment, dated June 22, 2010. The court having
reviewed the file and being advised in the premises, it is:

ORDERED AND ADJU DGED that Governor Charlie Crist’s Motion for Leave to
Appear as Am1cus Curiae in Support of Plaintiffs’ Motion for Summary Judgment is grapted.
DONE AND ORDERED in Chambers in Tallahassee, Leon County, Flonda this 30day of

5 2010.



Conformed copies furnished to:

Mark Herron
Ronald G. Meyer
Jonathan A. Glogau
C.B. Upton

George N. Meros, Jr.
Peter M. Dunbar
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,

v. Case No. 2010-CA-1803

DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in

her official capacity as the Secretary of State,

Defendants, and
FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,
Intervening Defendants.
/
OTION E DY

Intervening Defendant, the Florida Senate, submits this Motion for Order Imposing

Remedy following the Court’s ruling that the Amendment 7 ballot summary was inaccurate, and

says:

1. At the conclusion of the hearing on the pending cross motions for summary

judgment held on July 8, 2010, this Court ruled from the bench that the ballot summary of

Amendment 7 was inaccurate. The Florida Senate disagrees with, and does not acquiesce to, this

ruling. Notwithstanding, this Court must now determine the appropriate remedy in light of this

ruling in order to enter a final judgment in this case. By this motion, the Florida Senate urges the

# 228703 vl

QL2



court to adopt the remedy of revising the ballot summary instead of imposing the drastic remedy
of striking Amendment 7 from the ballot.!
2. During the hearing, the Court stated that:

It would have been a simple matter just to say, the only other standard in the
constitution is continuity and that’s going to be affected by your vote.

And later that:

I think it’s a stretch to say that the voter must go and inform himself by reading

the Florida Constitution to determine what effect the amendment would have on

rights that the citizen already has that is already in the constitution.

3. The Florida Senate suggests six different corrections to the ballot summary for the
Court to consider as the proper remedy in light of the foregoing concerns expressed by the Court.
(See, Options 1 through 6 attached hereto). If, however, the Court does not find that these
suggested revisions cure the ballot summary, the Court should fashion its own ballot summary.

WHEREFORE, Intervening Defendant, the Florida Senate, respectfully requests the

Court to enter an order correcting the ballot summary of Amendment 7, as opposed to striking

the amendment from the ballot, so that Final Judgment can be entered in this case,

MEMORANDUM OF LAW
e Ch in This e R to t lot Summary and Titl

Plaintiffs initiated this action, asserting that the ballot summary and title for Amendment
7 were invalid. (See Compl. §27) (“Because the ballot title and summary of Amendment 7 are
misleading and fail to adequately inform the voter of the chief purposes of the amendment,
placement of Amendment 7 on the ballot would violate Article XI, Section 5, Florida

Constitution, and Section 101.161(1), Florida Statutes.”).

"'In urging this Court to adopt the least restrictive remedy available, the Florida Senate does not suggest
that Amendment 7°s ballot summary is defective or that correction of the ballot summary is needed to comply with
Florida law, and does not waive its right to contest this Court’s ruling as to the accuracy of the ballot summary on

appeal.



At no time have Plaintiffs suggested—ballot title and summary issues aside—that voters
should not have the opportunity to consider the merits of Amendment 7. Indeed, “[wlhether this
Court [or any party] agrees with the ‘merits or wisdom’ of any particular proposal is irrelevant to
whether the proposal may be placed on the ballot.” Browning v. Fla. Hometown Democracy,
Inc., PAC, 29 So. 2d 1054, 1074 n.20 (Fla. 2010) (plurality); accord Advisary Opinion to
Attorney General re 1.35% Property Tax Cap, Unless Voter Approved, 2 So. 3d 968, 971 (Fla.
2009) (in ballot summary review, “the Court will not address the merits or wisdom of the
proposed amendment”). No quantity of political disagreement is sufficient to keep a proposal
from the voters, so long as the proposal is accurately presented on the ballot. See Askew v.
Firestone, 421 So. 2d 151, 155 (Fla. 1982) (“All that the Constitution requires or that the law
compels or ought to compel is that the voter have notice of that which he must decide . . . .”)
(quoting Hill v. Milander, 72 So. 2d 796, 798 (Fla. 1954).

Article X1, section 1 of the Florida Constitution gives the Legislature express authority to
propose amendments.” The substance of those proposals is not limited in any manner. But
“fiJmplicit in this provision is the requirement that the proposed amendment be accurately
represented on the ballot.” Armstrong v. Harris, 773 So. 2d 7, 12 (Fla. 2000). Thus, voters
must consider the merits of any proposal submitted by the Legislature—but they must be
provided an accurate summary on the ballot. This Court has held the Legislature’s proposed
summary is insufficient. The Court in its oral ruling did not state, however, that Amendment 7

should be stricken from the ballot. This court has not—and cannot—invalidate the proposal on

2 Section 1. Proposal by legislature.-Amendment of a section or revision of one or
more articles, or the whole, of this constitution may be proposed by joint
resolution agreed to by three-fifths of the membership of each house of the
legislature. The full text of the joint resolution and the vote of each member
voting shall be entered on the journal of each house.

d



its merits. The people get to decide that. And if this Court believes the proposal should be
represented differently on the ballot—it should so order.
Sh vis Summary.

As explained in briefing before this Court, there is Supreme Court precedent for this
procedure. In ACLU of Florida, Inc. v. Hood, the Florida Supreme Court did precisely what this
Court should do here, having found the summary incomplete: It ordered amendments to the
summary for a legislatively proposed amendment. It did not sirike the proposal altogether, and it
thus preserved the Legislature’s express authority under Article XI, Section 1.

The Plaintiffs in ACLU, like the Plaintiffs here, argued “the ballot title and summary did
not adequately communicate the effect of the proposed amendment.” ACLU of Fla. v. Hood, 881
So. 2d 664, 665 (Fla. 1st DCA 2004). The amendment text authorized the Legislature to require
parental notification of abortion “[n]otwithstanding” the constitutional right of privacy, but the
summary did not make the same disclosure. In a unanimous decision, the Florida Supreme Court
invalidated the summary proposed by the Legislature and directed that the ballot include a new
summary—in that case the entire text of the amendment. ACLU of Fla., Inc. v. Hood, Case No.
SC04-1671 (Fla. Sep. 2, 2004). The Court thus cured the deficiency and avoided a total
invalidation of the proposed amendment. This procedure—employed by the Supreme Court just
three elections ago—should not be rejected here.

The fact that a different result follows invalidation of initiative petition summaries is
immaterial. Those petitions are treated differently out of necessity, which is precisely why the
Court in ACLU did not remove the legisiatively proposed amendment from the ballot. The Court
has held that the initiative process must be regulated to be effective. That process may be limited

by legislation or administrative rules that are neutral and nondiscriminatory regulations



contemplated by the constitution or necessary for ballot integrity. See Browning v. Fla.
Hometown Democracy, Inc., PAC, 29 So. 3d 1053, 1081 (Fla. 2010). Florida law includes many
neutral and nondiscriminatory regulations, including a requirement that petitions be circulated on
a form that contains the text and the ballot summary, and that the summary be prepared by the
sponsor. § 101.161(2), Fla. Stat.; R. 18-2.009(2)(d), Fla. Admin. Code. The ballot summary
issue is focused not only on the voters who will consider it in the Ballot booth, but also on the
electors who sign the petition. Those people too must see an accurate summary, which is why
Florida law requires the petition form to include the summary. Petitions gathered with
inaccurate summaries cannot provide ballot placement for initiative amendments. At any rate, it
is clear from ACLU that the Court treats legislatively proposed amendments differently, as
courts must.”

Plaintiffs can offer no good-faith objection to this procedure. If they are concerned only
with a proper ballot summary and notice to voters, they could not possibly object to this Court’s
correcting any purported deficiency, as the Florida Supreme Court recently did in ACLU. The
merits or desirability of Amendment 7 itself, of course, must have nothing to do with this. This
Court can deliver Plaintiffs the relief they seek—the invalidation of the purportedly invalid

summary—without also invalidating the Legislature’s constitutional authority.

3 Armstrong v. Harris is not inconsistent. The summary in that case could not be timely
cured because by the time the Court ruled, the amendment had already been submitted to the
voters. 773 So. 2d at 9. And voter approval is a “nullity” when the amendment is not accurately
represented on the ballot. /d, at 12.



Respectfully submitted this 6 day of July, 2010.
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Option 1:

In establishing congressional and legislative district boundaries or plans,
the state shall apply federal requirements and balance and implement the
standards in the State Constitution. The state shall take into consideration
the ability of racial and langnage minorities to participate in the political
process and elect candidates of their choice, and communities of common
interest other than political parties may be respected and promoted, both
without subordmauon to any other provnsmn of Artxcle III of the State
Constitution, whi e legis e dis
d.mmmﬂ:mm D:smcts and plans are valid lf the balancmg and
implementation of standards is rationally related to the standards in the
State Constitution and is consistent with federal law.

QOption 2:

In establishing congressional and legislative district boundaries or plans,
the state shall apply federal requirements and balance and implement the
standards in the State Constitution. The state shall take into consideration
the ability of racial and language minorities to participate in the political
process and elect candidates of their choice, and communities of common
interest other than political parties may be respected and promoted, both
without subordmauon to any other provxsxon of Arthle III of the State

consist of contiguous femiary, Districts and plads are valid if fhy
balancing and implementation of standards is rationally related to the

standards in the State Constitution and is consistent with federal law.

Option 3:

In establishing congressional and legislative district boundaries or plans,
the state shall apply federal requirements and balance and implement the
standards in the State Constitution. The state shall take into consideration
the ability of racial and languape minorities to participate in the political
process and elect candidates of their choice, and communities of common
interest other than political parties may be respected and promoted, both
without subordination to any other provision of Article IIl of the State
Comnmtlomﬂumnﬂllﬂmmwmw

or identical territory.” Districts and plans are
valid if the balancmg and implementation of standards is rationally related
to the standards in the State Constitution and is consistent with federal

law.
Option 4:

In establishing congressional and legislative district boundaties or plans,
the state shall apply federal requirements and balance and implement the



standards in the State Constitution. The state shall take into consideration
the ability of racial and language minorities to participate in the political
process and elect candidates of their choice, and communities of common
interest other than political parties may be respected and promoted, both
without subotdmahon to any other prov:smn of Arucle III of the State

i i i Dlstncts and
plans are valid if the balancing and implementation of standards is
rationally related to the standards in the State Constitution and is
consistent with federal law.

Option 5:

In establishing congressional and legislative district boundaries or plans,
the state shall apply federal requirements and balance and implement the
standards in the State Constitution. The state shall take into consideration
‘the ability of racial and langnage minorities to participate in the political
process and elect candidates of their choice, and communities of common
interest other than political parties may be respected and promoted, both
w1thout subordmatxon to any other prowsxon of Artlcle III of the Staxe

AN BO a) ; . Districts and plans
are valld 1f thc balancmg and unplementatxon of standards is rationally
related to the standards in the State Constitution and is consistent with
federal law.

Option 6:

In establishing congressional and legislative district boundaries or plans,
the state shall apply federal requirements and balance and implement the
standards in the State Constitution. The state shall take into consideration
the ability of racial and language minorities to participate in the political
process and elect candidates of their choice, and communities of common
interest other than political parties may be respected and promoted, both
without subordination to any other prowswn of Artn:le III of the State
Constxtunon. icle ) at sta

senatonal dlstncts Dlstncts and plans are vahd 1f thebalancmg and
implementation of standards is rationally related to the standards in the
State Constitution and is consistent with federal law.



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

FLORIDA STATE CONFERENCE
OF NAACP BRANCHES;
ADORA OBI NWEZE;

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC,;
DEIRDRE MACNAB;

ROBERT MILLIGAN;
NATHANIEL P. REED;
DEMOCRACIA AHORA;

and JORGE MURSULI;

Plaintiffs,

VS. CASE NO.: 2010 CA 1803

DEPARTMENT OF STATE, an
agency of the State of Florida;
and DAWN K. ROBERTS,

in her official capacity as the
Secretary of State,

Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

PLAINTIFFS’ RESPONSE TO SENATE'’S
MOTION FOR ORDER IMPOSING REMEDY

Plaintiffs file this response to Intervening Defendant Florida Senate’ Moﬁon for

Order Imposing Remedy. The motion must be denied.



The Court in its oral ruling following the hearing on July 8, 2010, granted the
relief requested by Plaintiffs in this action. Plaintiffs’ Complaint requested that the
Department of State be enjoined from placing Amendment 7 on the 2010 general
election ballot (Complaint p. 11); No defgndant argued at the hearing that this would
not be appropriate relief if the Court found the ballot title and summary violated the
accuracy requirements of Article XI, § 5 of the Florida Constitution and Section
101.161(1), Florida Statutes. Nevertheless, the Senate now suggests that rather than
enjoin Amendment 7 from being placed on the ballot, the Court should rewrite it on the
legislature’s behalf. The House made the same argument in its Reply in Support of
Summary Judgment, at pp. 8-9

Remarkably, neither the House nor Senate cite or attempt to distinguish Florida
Supreme Court precedent unambiguously holding that the Court lacks authority to do
so. In Smith v. Am. Airlines, 606 So. 2d 618 (Fla. 1992), the Court struck from the ballot a
proposed amendment to the state constitution proposed by the Taxation and Budget
Reform Commission because the ballot summary failed to set forth the chief purpose of
the proposed amendment. The court held it was neceséary to strike the amendment,
even though it prevented voters from voting on the merits of the proposal, because the
Court lacked authority to revise the amendment to conform with section 101.161(1),
Florida Statutes. Id. at 621 (“Neither party argues that this Court has the authority to
independently rewrite the ballot summary to conform to the statute, and our
independent research has revealed no authority to do so.”) The Court then urged the
legislature, “in order to prevent this problem from recurring in the future . . . to

2



lempower this Court to fix fatal problems with ballot summaries, at least with respect to
those amendments proposed by revision commissions or the legislature.” Id. (emphasis
added).

The Court’s plea to the legislature in Smith echoed a nearly identical plea ten
years earlier, when the Court was compelled to strike an amendment proposed by the
legislature because it found the ballot title and summary clearly and conclusively
defective. Askew v. Firestone, 421 So. 2d 151 (Fla. 1982). Justice Overton expressed
concerns very similar to those expressed in the Senate’s present motion, i.e., that the
public was being denied the opportunity to vote on the merits of the measure because
no process existed to correct misleading ballot language in sufficient time for placement
on the ballot for the upcoming election. Id. at 157 (Overton, J., concurring). Justice
Overton suggested the legislature and court devise an expedited procedure in which
challenges would be brought within 30 days of an amendment or revision being filed
with the secretary of state, and the Court would be required to resolve the challenges
within 30 days. Id. He concluded:

This Court should do everything possible to cooperate [with
the legislature] in establishing such a process so that we may
eliminate the necessity for this Court to again have to deny
the people a right to vote on the merits of a constitutional
proposition due to faulty ballot language. The power to
remove an amendment or revision from the ballot is too
great to reside solely in the few members of this Court.
Id.
Despite these decades-old entreaties to the legislature to provide a mechanism

for repair of legislatively-proposed amendments stricken due to inaccurate ballot

3



'Isummaries, it has not done so. The legislature’s present assertions that the court
possesses authority to rewrite a ballot summary on the legislature’s behalf is unavailing
in light of the clear case law and the legislature’s perpetual refusal to grant the court
such authority. The Senate’s motion must be denied.

The Senate’s reliance upon the unpublished order of the Florida Supreme Court
in Amer. Civil Liberties Union v. Hood, Case No. SC04-1671 (Fla. Sept. 2, 2004) (ACLU)
(attached), is misplaced. There, the Court ordered the secretary of state to place on the
ballot “the actual text of the proposed amendment itself and not the proposed ballot
summary.” The Court provided no analysis, no reasoning, and no authority for this
relief. Although it stated an opinion would follow, the Court subsequently determined,
again via unpublished order, that it would not issue an opinion in the case. Amer. Civil
Liberties Union v. Hood, Case No. SC04-1671 (Fla. Dec. 22, 2004) (attached).

These orders do not change the Court’s holding in Smith that it lacks authority to
rewrite a ballot summary to address the deficiencies identified by the Court. Cf. Dep’t of
Legal Affairs v. Dis. Ct. of Appeal, 5th Dist., 434 So. 2d 310, 313 (Fla. 1983) (unwritten
decisions have no precedential value). In any case, what the Senate asks this Court to
do is far beyond what the Florida Supreme Court did in ACLU. Whereas in that case
the Court merely substituted the amendinent text for the ballot summary, in this case
the Senate literally asks this Court to rewrite the ballot summary on its behalf. Such an

act is unprecedented, and would exceed the Court’s authority.



WHEREFORE, Plaintiffs respectfully request that this Court enter an order

denying the Florida Senate’s Motion For Order Imposing Remedy, and grant such

further relief as the Court deems appropriate.

Respectfully submitted,
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Supreme Court of Florida

THURSDAY, SEPTEMBER 2, 2004

CORRECTED ORDER

CASE NO.: SC04-1671

Lower Tribunal Nos.: 04-CA-1861,
1D04-3693

AMERICAN CIVIL LIBERTIES vs. GLENDA E. HOOD, ETC., ET
UNION OF FLORIDA, INC., ET AL. AL.

Petitioner(s) . Respondent(s)

Upon consideration of the First District Court of Appeal's opinion dated August
25, 2004, certifying the case for review pursuant to our pass through jurisdiction, see
art. V, § 3(b)(5), Fla. Const., and the positions presented by the respective parties, the
Secretary of State, Glenda E. Hood, is ordered and directed that the only language to
be placed on the ballot in connection with the proposed constitutional amendment
relating to parental notification of termination of a minor's pregnancy is the actual text
of the amendment itself and not the proposed ballot summary. The only description
of the proposed amendment to be placed on the ballot shall be the text of the
amendment which reads as follows:

ARTICLE X
MISCELLANEOUS

Section 22. Parental notice of termination of a minor's
pregnancy.--The legislature shall not limit or deny the privacy

right guaranteed to a minor under the United States Constitution

as interpreted by the United States Supreme Court. Notwithstanding
a minor's right of privacy provided in Section 23 of Article I, the
Legislature is authorized to require by general law for notification

to a parent or guardian of a minor before the termination of the
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minor's pregnancy. The Legislature shall provide exceptions to
such requirement for notification and shall create a process for
judicial waiver of the notification.

Opinion-to follow.
NO MOTION FOR REHEARING WILL BE ALLOWED.

PARIENTE, C.J., and WELLS, ANSTEAD, LEWIS, QUINCE, CANTERO and
BELL, JJ., concur.

A True Copy
Test: '

Yy

Thomas D. Hall
Clerk, Supreme Court

tc
Served:

HON. JON S. WHEELER, CLERK
LARRY HELM SPALDING
RANDALL MARSHALL
REBECCA H. STEELE
CHRISTOPHER MICHAEL KISE
GEORGE L. WAAS

HELENE T. KRASNOFF

HON. BOB INZER, CLERK
LOUISE MELLING

DIANA KASDAN

DONALD JAY RUBOTTOM
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Supreme Court of Florida

WEDNESDAY, DECEMBER 22, 2004

CASE NO.: SC04-1671
Lower Tribunal Nos.: 04-CA-1861,
1D04-3693

AMERICAN CIVIL LIBERTIES vs. GLENDA E. HOOD, ETC,,
UNION OF FLORIDA, INC., ET AL. ET AL.

Appellant(s) Appellee(s)

The Court, having entered an order on September 2, 2004, with regard
to a proposed ballot summary for a constitutional amendment, and the election
on such matter having been held on November 2, 2004, has now determined
that no opinion shall be issued in this case. Consistent with our order of
September 2, 2004, the judgment and decision of the trial court is reversed and
quashed.

It is so ordered.

PARIENTE, C.J., and WELLS, ANSTEAD, LEWIS, QUINCE, CANTERO
and BELL, JJ., concur.

A True Copy
Test:

Thomas D. Hall =
Clerk, Supreme Court

mc
Served:

HON. JON S. WHEELER, CLERK REBECCA H. STEELE
HON. BOB INZER, CLERK HELENE T. KRASNOFF
CHRISTOPHER MICHAEL KISE DIANA KASDAN
LARRY HELM SPALDING LOUISE MELLING

RANDALL C. MARSHALL GEORGE L. WAAS



IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT, IN AND FOR LEON
COUNTY, FLORIDA.

FLORIDA STATE CONFERENCE OF
NAACP BRANCHES, et al.,

Plaintiffs,
V.
DEPARTMENT OF STATE, an agency of the
State of Florida, and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,
Defendants, and

FLORIDA HOUSE OF REPRESENTATIVES
and FLORIDA SENATE,

Intervening Defendants.

CASE NO. 2010 CA 1803

/

NOTICE OF FILING

Intervening Defendant, Florida Senate, hereby files excerpts from the transcript of the

hearing that was held on Thursday, July 8, 2010. The excerpts are attached hereto as Exhibits A

and B.

Respectfully submitted this i day of July, 2010.
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excerpt

THE COURT: well, assume that it went on a
ballot and the people of Florida voted for it and it
became part of the constitution and then the
Tegisiature says, we're going to make one district
out of Daytona Beach and Destin because those are
communities of common interest and one
representative is going to represent both places.
And you say, whoa, wait a minute, that violates the
contiguous nature of the districts. And then the
legislature comes before the Court and says, no,
it's rationally related because they're both ocean
communities that depend on tourism. There's
community of common interest. That's at least on
par with being contiguous and it's rationally
related to making this one district. So that's all
you can do, Court, is just see if it's rationally
related, and if it is, then you have to approve it.
Now, why wouldn't that be a logical outcome?

MR. MEROS: That's a misapplication of the
standard. It is not whether those two communities
are rationally related to each other. The standard
is whether the legislature rationally balanced and
implemented all of the standards. That's what the

Court has to evaluate. And the Court would and

ACCURATE STENOTYPE REPORTERS, INC.

should say there is nothing here to suggest that one

can take objective standards and turn off the 1ight
Page 1
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excerpt
and put to a superior status an aspirational
standard.

A rational balancing and implementing of this
would mean you can do this aspirational standard to
the extent that it also permits us to implement all
the other standards.

Your Honor, that's what redistricting is all
about., To interpret this otherwise and to suggest
that there are anything other than a limited number
of clearly mandatory objective standards is just
wrong. The vast majority of considerations in
redistricting are judgmental, are ones that have to
be accommodated to make a real picture. otherwise
you get a splotch here and a splotch there and
uneven contours that never can come together.

And you take away the political stuff and the
allegations here and you put: it in the real context

of what legislators have to dao in trying to create

‘dispricts, there js a huge amount of judgment to be

made.
And Bush versus Martinez, the 2002 case, I urge
the court to look at that and to see that

communities of interest are a fundamental notion of

ACCURATE STENOTYPE REPORTERS, INC,

whatever the people do in redistricting when they go
to public hearings around the state. But that
doesn't mean that they say, or that a legislature
could rationally say go to 400 districts, it's going
to be a lot easier to preserve communities of

Page 2
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interest, or to go to 20.

THE COURT: Wwhy do you think that the
Jegislature would not have simply said, so long as a
district is contiguous, then these are the
aspirational standards that need to be applied?

Now, that would have been a very simple, simple
answer to the whole thing. And then there's no
question. It has to be contiguous. Then the
aspirational staridards apply equally. Now, why
didn't they do that, do you think?

MR. MEROS: Your Honor, I don't know the answer
to that, but I do know that there are many ways to
put terms. The question -- the real question is not
whether this is a perfect description. The question
is whether it can reasonably be harmonized, possibly
be harmonized, so that the Court can say -- so that
the Court doesn't have to say, there is no possible
reasonable way I can accommodate this. And that's
not what it does.

The voter is entitled to look at this and to

ACCURATE STENOTYPE REPORTERS, INC.

Took at the constitution and see whether there is
possible conflict or what the interplay is. But to
say that this means that contiguity is out the door
and you can turn the light off and apply
aspirational standards to do so is not only not the
most reasonable interpretation, it's not -- it's not
the standard that's obvious from the face of it,
Tooking at all of the words in context.

THE COURT: But 1in Askew 1obbying was not --
Page 3
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excerpt
for someone leaving state employment, was not out
the window either. The prohibition against lobbying
for two years, they could do that if they went and
complied with financial disclosure. It didn’'t do
away with it. It just modified it.

MR. MEROS: But what the Court said was that
the effect of -- and, again, there the language, the
effect of this and the interplay of this was
obvious. It's not one where -- you know, you could
look at jt and see what the interplay is. What the
Court said was, they've just got this summary that
says bans lobbying for two years, or whatever it
said, when the exact opposite is what the impact
would be.

And so it's telling the voter something that's

not true, leading them away from the existing

ACCURATE STENOTYPE REPORTERS, INC.

constitutional provision. Same thing with wadam,
Judge. And they cite wadam for the proposition that
wadam kiTls this. wadam, without a summary at all,
says the commission shall meet, can meet or may meet
four times a year. So the voter thinks, all right,
they can vote four times a year, that's great. It
doesn’'t tell them that now they can meet 50 times a
year. So it is a direct contradiction, where the
summary doesn't say, by the way, look at section so
and so.

Aand, again, there can be conflict intention in
constitutional provisions if the voter is informed

page 4
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and said go look. Look at Article 3. That's the

first thing this does. It says Article 3, Section
20. 1It then goes on to say, without subordination
to any other provision of Articlie 3 of the state
constitution. And so it says go look.

If you can -- if you can go and look, that is
not an obligation that the legislature or initiative
petitions cannot require. That is exactly what the
courts have said to do.

And just imagine, Your Honor, let's assume
there were other standards in the constitution and
other judgmental standards. Does the law suggest

that in adding standards which also are judgmental

ACCURATE STENOTYPE REPORTERS, INC.

that have to be implemented but balanced, that the
summary has to go into detail about how they might
interact and maybe here there would be some conflict
but in other instances you could do it? Again,
that's --

THE COURT: That was the point I was making.
Here, there's only one, and so it would have been a
simple matter just to say, the only other standard
in the constitution is continuity and that's going
to be affected by your vote.

MR. MEROS: But that's -- that's exactly the
question. Wwhether it will be affected or not and
whether that is the only possible reasonable
interpretation of this provision. If in fact --

THE COURT: It's certainly going to be affected

because there are other standards now that are, by
Page 5
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excerpt
your understanding of it, on at least a par with
being contiguous.

MR. MEROS: Not on at least a par. oOn a par
with contiguity. But those are black and white
standards. Is the only reasonable interpretation of
this that you can do -- that you can create 400
house districts or ten Senate districts, and is that
the chief purpose of this.

Again, we have to get back to what is the

ACCURATE STENOTYPE REPORTERS, INC.

obligation, what is the legal standard here, to
describe the chief purpose of this. And so can it
be said that those objective standards, the only
possible interpretation of those is that you can
abandon those in a given instance because of
aspirational additional standards. That is not the
only interpretation of that. That is not the most
reasonahle interpretation of that.

If the effect is it stands next to, on a par
with, sure, that's the effect. But it's not, when
you say that you must implement all standards.
Again, Your Honor, you can't implement a binary
standard by turning it off. 1It's either on or off,
just Tike 120 districts is. These others are the
judgmental standards. You keep the population 1in
Pinellas county. You can't take it to Napies and
meet the objective black and white standards.
That's not -- and the Court would strike that in an
instant saying, I have to look at where the

Page 6
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legislature rationally balanced and implemented all

standards. It is not a rational implementation of
all standards to take a community of interest which
may be promoted and to wipe out the black and white
standards of 120 districts and contiguity.

Now, Your Honor, I don't want to belabor a

ACCURATE STENOTYPE REPORTERS, INC.

number of the other issues unless you have concerns
about it. It seems to me -- and I think that vour
Honor said it -- that this is your primary issue.
If there are others, I'11 be happy to discuss them.

This notion of there's no existing standard of
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review, things Tike that.

perhaps --

Page 7
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ACCURATE STENOTYPE REPORTERS, INC.
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ruling

THE COURT: Because I am the first stop on this
journey and I have had an opportunity to read these
cases, and I think I've read all of the briefs and
all of the cases that were cited, I could go back
and take some time to craft an order, but it might
be in everyone's best interest if I go ahead and
announce a ruling today. Is everybody comfortable
with doing that?

MR. MEYER: Yes, Your Honor.

MR. MEROS: Yes.

THE COURT: I do agree with what Mr. Meros
said, that for a court to interfere with the right
of the people to vote on a proposed constitutional
amendment, the record must show clearly and
conclusively that the proposed amendment is legally
defective. And that's a high burden, and it's a
burden that +it rightly should bear, because to
remove it from the vote of the people should not be
done without due deliberation, and it should be
clear and convincing.

I agree with Mr. Meros also that everything
that the legislature does, it comes here, comes here
with the presumption of correctness. And if there

is a way to be found in which to approve the acts of

ACCURATE STENOTYPE REPORTERS, INC.

the Tegislature, then that is what the Court should

do. And T take that rule very seriously.
Page 1




W o N O V1 W

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

wviobA W N

ruling

The arguments présented in