HOUSE OF REPRESENTATIVES STAFF FINAL BILL ANALYSIS

BILL #: CS/HB 379  Pub. Rec./Financial Information Regarding Competitive Bidding
SPONSOR(S): Transportation & Modals Subcommittee, Truenow and others
TIED BILLS: IDEN./SIM. BILLS:

FINAL HOUSE FLOOR ACTION: 118Y’s ON’s GOVERNOR’S ACTION: Pending

SUMMARY ANALYSIS
CS/HB 379 passed the House on February 15, 2024, and subsequently passed the Senate on March 4, 2024.

To prequalify for bidding on any Florida Department of Transportation (FDOT) construction contract in excess
of $250,000, a contractor must obtain a certificate of qualification from FDOT. In general, each application for a
certificate of qualification mustbe accompanied by the contractor’s financial statements. Upon written request
from FDOT, the applying contractor must provide any additional financial information necessary for the FDOT
to verify the financial adequacy of the applicant as presented in their financial statements. Additionally, FDOT
has discretion to make inquiries in order to verify and evaluate whether an applicant is competent, is
responsible, and possesses the necessary financial resources to perform the requested work.

Florida law currently provides public record exemptions which cover the financial statements provided by a
contractor applying for prequalification, but Florida law does not exempt from public disclosure any additional
financial information submitted to FDOT that is necessary to verify the financial adequacy of a prospective
bidder of a FDOT construction, road, or public works project.

The bill provides that any other financial information necessary to verify the financial adequacy of a prospective
bidder which an agency requires a prospective bidder to submitin order to prequalify for bidding or for
responding to a solicitation for a road or any other public works project is exempt from public disclosure.

The bill provides that the public record exemption is subject to the Open Government Sunset Review Act and
will stand repealed on October 2, 2029, unless reviewed and saved from repeal by the Legislature. It also
provides a statement of public necessity as required by the Florida Constitution.

The bill may have an indeterminate fiscal impact on state government and the private sector.

Subject to the Governor’s veto powers, the effective date of this bill is July 1, 2024.

This document does notreflecttheintentor official position of the bill sponsor or House of Representatives .
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I. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:
Background

Public Records

The Florida Constitution sets forth the state’s public policy regarding access to government records,
guaranteeing every person a right to inspect or copy any public record of the legislative, executive, and
judicial branches of government.* The Legislature, however, may provide by general law an exemption?
from public record requirements provided that the exemption passes by a two-thirds vote of each
chamber, states with specificity the public necessity justifying the exemption, and is no broader than
necessary to meet its public purpose.®

Current law also addresses the public policy regarding access to government records by guaranteeing
every person a right to inspect and copy any state, county, or municipal record, unless the record is
exempt.* Furthermore, the Open Government Sunset Review (OGSR) Act® provides that a public
record exemption may be created, revised, or maintained only if it serves an identifiable public purpose
and the “Legislature finds that the purpose is sufficiently compelling to override the strong public policy
of open government and cannot be accomplished without the exemption.”® An identifiable public
purpose is served if the exemption meets one of the following purposes:

e Allow the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;

e Protect sensitive personal information that, if released, would be defamatory or would
jeopardize an individual’'s safety; however, only the identity of an individual may be exempted
under this provision; or

e Protect trade or business secrets.’

Pursuant to the OGSR Act, a new public record exemption, or the substantial amendment of an existing
public record exemption, is repealed on October 2™ of the fifth year following enactment, unless the
Legislature reenacts the exemption.®

Florida Department of Transportation (FDOT) Contractor Prequalification for Bidding

Contractor Certificate of Qualification

To prequalify for bidding on any FDOT construction contract in excess of $250,000, a contractor must
obtain a certificate of qualification from FDOT.® Each application for a certificate of qualification must be
accompanied by the contractor’s latest audited annual financial statements. If the application or the
annual financial statement shows the contractor’s financial condition more than four months prior to the

LA, I, s.24(a), FLA. CONST.

2 A “publicrecord exemption” means a provision ofgeneral law which provides thata specified record, or portion thereof, is n ot subject
to the access requirements ofs.119.07(1), F.S., or s. 24, Art. | of the Florida Constitution. See s.119.011(8),F.S.

SAr. I, s.24(c), FLA. CONST.

4S.119.01,F.S.

58.119.15,F.S.

6S.119.15(6)(b), F.S.

71d.

8S.119.15(3),F.S.

9S.337.14,F.S,; R.14-22, FAC.
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date when FDOT receives the application, the contractor must also submit audited interim financial
statements and an updated application.°

An applying contractor desiring to bid exclusively for the performance of construction contracts with
proposed budget estimates of less than $2 million may submit reviewed annual or reviewed interim
financial statements prepared by a certified public accountant, instead of audited, certified financial
statements. FDOT may waive these requirements for projects having a contract price of $500,000 or
less if FDOT determines that the project is of a noncritical nature and the waiver will not endanger
public health, safety, or property.!!

FDOT'’s rules provide that financial statements submitted in the qualification to bid process mustinclude
the following:
e A balance sheet;
¢ Anincome statement, including separate totals for construction revenues, and all revenues
earned during the period covered,
A statement of retained earnings or changes in stockholders’ equity;
A statement of cash flows;
A consolidating or combining balance sheet, when required,;
Notes to financial statements;
For projects over $1 million with the exception of emergency debris removal only contracts, the
opinion of a certified public accountant;!?
e For projects over $250,000 but under $1 million, a review report prepared by a certified public
accountant;'® and
e Upon written request, any additional financial information necessary for FDOT to verify the
financial adequacy of the applicant as presented in their financial statements.*

FDOT's rules also include requirements with respect to the equipment, pastrecord, experience,
financial resources, and organizational personnel of the applying contractor, which are necessary to
perform the specific class of work for which the contractor seeks certification.*®> FDOT has discretion to
make inquiries in order to verify and evaluate whether an applicant is competent, is responsible, and
possesses the necessary financial resources to perform the requested work.®

If an applicant for a certificate of qualification is found to possess the prescribed qualifications, FDOT
must issue the applicant a certificate, which, unless revoked by FDOT for good cause, is valid for a
period of 18 months after the date of the applicant’s financial statement, or such shorter period as
FDOT prescribes.t’

Public Record Exemptions
Currently, Florida law provides that any financial statement that an agency requires a prospective

bidder to submitin order to prequalify for bidding or for responding to a proposal for a road or any other
public works project is exempt from public record requirements.8

10 The interim financial statements must cover the period from the end date of the annual statementand mustshow the financial
condition of the applying contractor no more than four months priorto the date FDOT receives the interim statement; but, upo nrequest
of the applicant, an application and accompanying annual or interim financial statementreceived by the FDOT within 15 days a fter
eitherfour-month periodis considered timely. S. 337.14(1),F.S.

Uid.

2 However, s. 337.14,F.S., allows an applying contractor to submitreviewed financial statements, rather than audited financial
statements, ifthe contractor desires to bid exclusively for the performance of construction contracts with proposed budgete stimates of
less than $2 million.

13 See supranote 12.

4 R. 14-22.002(2),F.AC.

158, 337.14(1),F.S.

16 R. 14-22.003(1),F.AC.

173, 337.14(4),F.S.

183.119.071(1)(c),F.S.
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Florida law further provides that the following documents, required when a contractor applies to qualify
to bid on a FDOT construction contract in excess of $250,000, are confidential and exempt!® from
public record requirements:2°
e Audited, certified financial statements prepared in accordance with generally accepted
accounting principles and auditing standards by a licensed certified public accountant;
e Interim audited certified financial statements;
Reviewed annual financial statements; or
e Reviewed interim financial statements.?

Current law does not exempt from public disclosure any additional financial information submitted to
FDOT that is necessary to verify the financial adequacy of a prospective bidder of a FDOT construction,
road, or public works project.

Effect of the Bill

The bill provides that any other financial information necessary to verify the financial adequacy of a
prospective bidder which an agency requires a prospective bidder to submitin order to prequalify for
bidding or for responding to a solicitation for a road or any other public works project is exempt from
public disclosure.

As required by the Florida Constitution, the bill contains a statement of public necessity for the public
record exemption. The public necessity statement includes the following reasons for the exemption of
the additional financial information:

e Such financial information often contains sensitive information.

e The risk of potential disclosure of sensitive financial information defeats the purpose of
protections already afforded to financial statements and may have a chilling effect on persons
desiring to prequalify or maintain prequalification for bidding or for responding to a solicitation
for road or public works projects.

e The chilling effect may result in a limited pool of potential bidders and, thus, negatively impact
the state’s ability to receive the best value for road and other public works projects.

e Protecting this financial information from disclosure will prevent such information from being
used by competitors to gain an unfair advantage against other bidders on road and other public
works projects.

e Protecting this financial information from disclosure promotes the free provision of such
information to the requesting agency by removing a prospective bidder’s concern for attendant
risks in doing so.

o As aresult, this exemption promotes the state’s interest in ensuring that prospective bidders on
road and other public works projects possess the necessary financial resources to complete
such projects, many of which involve immense costs and may be complex and of long duration.

The bill is subject to the OGSR Act and stands repealed on October 2, 2029, unless reviewed and
saved from repeal through reenactment by the Legislature.

1% Thereis a difference between records the Legislature designates exemptfrom public record requirements and those the Legislature
designates confidential and exempt. Arecord classified as exemptfrom public disclosure maybe disclosed under certain
circumstances. See WFTV, Inc.v. Sch. Bd. of Seminole, 874 So.2d 48, 53 (Fla. 5th DCA 2004), review denied, 892 So.2d 1015 (Fla.
2004); State v. Wooten, 260 So. 3d 1060, 1070 (Fla. 4th DCA 2018); City of RivieraBeach v. Barfield, 642 So.2d 1135 (Fla. 4th DCA
1994); Williamsv. City of Minneola, 575 So.2d 683, 687 (Fla. 5th DCA 1991).If the Legislature designates arecord as confidential and
exempt from publicdisclosure, such record maynot be released by the custodian of public records to anyone other than the persons or
entities specificallydesignated in statute. See Op. Att'y Gen. Fla. 04-09 (2004).

03 337.14(1),F.S.

2d.
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditures:
Indeterminate. See “Fiscal Comments” section below.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
Indeterminate. See “Fiscal Comments” section below.
D. FISCAL COMMENTS:
The bill may have a negative, but likely insignificant, impact on state agencies, such as FDOT, that
oversee road or public works projects because agency staff responsible for complying with public
record requests may require training related to the expansion of the public record exemption.
Additionally, agency staff will expend time determining which documents, or portions thereof, are
subject to a request for public records covered by the exemption provided in the bill. The costs,
however, can likely be absorbed within current agency resources.
The bill may increase the pool of potential bidders on any road or public works project to the extent that
the public record exemption reduces a chilling effect on persons desiring to prequalify or maintain

prequalification by protecting any sensitive financial information required by a state agency to verify the
financial adequacy of a prospective bidder.
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